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Item 1.01 Entry into a Material Definitive Agreement.
 
On April 29, 2024, Simply Good Foods USA, Inc., a New York corporation
(“Simply USA”), entered into a Stock Purchase Agreement (the “Purchase
Agreement”) with Safe
Brands, LLC, a Delaware limited liability company (“Seller”), and Only What You Need, Inc., a Delaware corporation
(“Target”).
Simply USA is a wholly owned subsidiary of The Simply Good Foods Company (the “Company”).
 
Pursuant to the Purchase Agreement, the Company will acquire 100% of
the equity securities of Target from Seller at the closing of the transactions
contemplated thereby (the “Acquisition”)
for a cash purchase price of $280,000,000 (subject to customary adjustments for Target’s levels of cash,
indebtedness, net working
capital and transaction expenses as of the closing).
 
Closing Conditions
 
The obligation of the parties to the Purchase Agreement to consummate
the Acquisition is subject to the satisfaction or waiver of a number of conditions set
forth in the Purchase Agreement, including (i) the
expiration or termination of applicable waiting periods under the Hart-Scott-Rodino Antitrust
Improvements Act of 1976, as amended, (ii) the
absence of any injunction or order that prevents or prohibits the consummation of the Acquisition, and
(iii) certain other customary
conditions. There is no financing condition.
 
Termination
 
The Purchase Agreement contains certain termination rights for both
Simply USA and Seller, including, among others, a mutual termination right if the
transactions contemplated by the Purchase Agreement
are not consummated by August 27, 2024.
 
Other Terms
 
The Purchase Agreement contains representations, warranties, covenants
and indemnities of the parties customary for a transaction of this type, including,
without limitation, covenants regarding the conduct
of the business of Target prior to the closing.
 
The representations and warranties of Simply USA, Seller and Target
contained in the Purchase Agreement have been made solely for the benefit of Simply
USA, Seller and Target, as applicable. In addition,
such representations and warranties (i) have been made only for purposes of the Purchase Agreement,
(ii) have been qualified
by confidential disclosures made between the parties in connection with the Purchase Agreement, (iii) are subject to materiality
qualifications contained in the Purchase Agreement which may differ from what may be viewed as material by investors, (iv) were made
only as of the date
of the Purchase Agreement or such other date as is specified in the Purchase Agreement and (v) have been included
in the Purchase Agreement for the
purpose of allocating risk between the contracting parties rather than establishing matters as facts.
Accordingly, the Purchase Agreement is included with
this filing only to provide investors with information regarding the terms of the
Purchase Agreement, and not to provide investors with any other factual
information regarding Simply USA, Seller and Target, the Company
or their respective business.
 
Investors should not rely on the representations and warranties or
any descriptions thereof as characterizations of the actual state of facts or condition of
Simply USA, Target, or their respective subsidiaries
or affiliates. Moreover, information concerning the subject matter of the representations and warranties
may change after the date of
the Purchase Agreement. The Purchase Agreement should not be read alone, but should instead be read in conjunction with
the other information
regarding the Company and Simply USA that has been, is or will be contained in, or incorporated by reference into, the annual
reports
on Form 10-K, quarterly reports on Form 10-Q, current reports on Form 8-K, proxy statements and other documents that the
Company files with the
SEC.
 
The foregoing description of the Purchase Agreement does not purport
to be complete and is qualified in its entirety by reference to the Purchase
Agreement, which is filed as Exhibit 2.1 hereto and
is incorporated herein by reference.
 
Item 7.01. Regulation FD Disclosure
 
Incorporated into this Item 7.01 by reference is the April 29, 2024,
presentation regarding Target, available via the Company’s investor relations page at:
https://www.thesimplygoodfoodscompany.com/static-files/e3654954-c969-4d19-9e55-2175c068283d. 
The foregoing is being furnished pursuant to Item
7.01 and will not be deemed to be filed for purposes of Section 18 of the Securities
and Exchange Act of 1934, as amended (the “Exchange Act”), or
otherwise be
subject to the liabilities of that section, nor will it be deemed to be incorporated by reference in any filing under the Securities
Act of 1933, as
amended, or the Exchange Act.
 

     



 

 
Item 8.01. Other Events
 
The Company intends to finance the Acquisition by using approximately
$50 million of cash on its balance sheet as well as committed financing from
Barclays Bank PLC, Deutsche Bank AG New York Branch and Deutsche
Bank Securities Inc.
 
On April 29, 2024, the Company and Target issued a joint press release
relating to the entry into the Purchase Agreement. A copy of the Company’s press
release is attached as Exhibit 99.1 to this
Current Report on Form 8-K and is incorporated herein by reference.
 
Item 9.01 Financial Statements and Exhibits
 
(d) Exhibits
  
Exhibit No.   Description
     
2.1

 
Stock Purchase Agreement, dated as of April 29, 2024, by and among Simply Good Foods USA, Inc., a New York corporation, Only
What You Need, Inc., a Delaware corporation, and Safe Brands, LLC, a Delaware limited liability company.

     
99.1   Press Release dated April 29, 2024
     
104   Cover Page Interactive Data File (embedded within the Inline XBRL document)

 

     



 

 
SIGNATURE

 
Pursuant to the requirements
of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the

undersigned hereunto
duly authorized.
 
 

Date: April 30, 2024 By: /s/ Shaun P. Mara
    Name: Shaun P. Mara
    Title: Chief Financial Officer
      (Principal Financial Officer)
 

     

 
 
 



 
Exhibit 2.1

 
Execution Version

 
STOCK PURCHASE AGREEMENT

 
by and among

 
SIMPLY GOOD FOODS USA, INC.,

 
ONLY WHAT YOU NEED, INC.,

 
and

 
SAFE BRANDS, LLC

 
Dated
as of April 29, 2024
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STOCK
PURCHASE AGREEMENT

 
This
STOCK PURCHASE AGREEMENT (this “Agreement”), dated as of April 29, 2024, is made and entered into
by and among Simply Good

Foods USA, Inc., a New York corporation (“Purchaser”), Only What You Need, Inc.,
a Delaware corporation (the “Company”), and Safe Brands, LLC, a
Delaware limited liability company (“Seller”).
Purchaser, the Company and Seller may be referred to herein collectively as the “Parties”, and each as a
“Party.”
Capitalized terms used herein and not otherwise defined herein have the meanings given to such terms in ‎Article I.
 

RECITALS:
 

WHEREAS,
Seller owns all of the issued and outstanding shares of capital stock of the Company (the “Shares”);
 

WHEREAS,
 subject to the terms and conditions of this Agreement, Purchaser desires to purchase from Seller, and Seller desires to sell to
Purchaser,
all of the Shares;
 

WHEREAS,
Purchaser, the Company and Seller desire to make certain representations, warranties, covenants and agreements in connection with
the
Transactions;
 

WHEREAS,
concurrently with the execution and delivery of this Agreement, and as a condition and inducement to the willingness of Purchaser
to
enter into this Agreement, each of the Financial Investors is entering into a Restrictive Covenants Agreement with Purchaser (each, a
“Financial Investor
RCA”); and
 

WHEREAS,
concurrently with the execution and delivery of this Agreement, and as a condition and inducement to the willingness of Purchaser
to
enter into this Agreement, each Key Participant is entering into a Restrictive Covenants Agreement with Purchaser (each, a “Participant
RCA”).
 

NOW,
 THEREFORE, in consideration of the foregoing and the representations, warranties, covenants and agreements set forth herein,
 the
Parties, intending to be legally bound, hereby agree to the foregoing Recitals and further agree as follows:
 

ARTICLE I
DEFINITIONS

 
Section 1.1	     Certain
Definitions. As used in this Agreement, the following terms have the following meanings:

 
“401(k)  Plan”
 means any Benefit Plan that is intended to be qualified under Section  401(a)  of the Code which includes a cash or deferred

arrangement that is intended to qualify under Section 401(k) of the Code.
 

“Accounting Firm”
means (a) Grant Thornton LLP or (b) if Grant Thornton LLP is unwilling to act on an applicable matter, an accounting firm
mutually
agreed to between Purchaser and Seller.
 



 

 
“Accounting Methodology”
 means GAAP, subject to the same exceptions and using the same accounting methods, policies, practices and

procedures, with consistent
classification, judgments, and estimation methodology, as were used in preparing the audited Company Financial Statements.
 

“Adjustment Escrow
Account” means the adjustment escrow account established pursuant to the Escrow Agreement.
 

“Adjustment Escrow
Amount” means $4,250,000.
 

“Affiliate”
 means, with respect to any Person, any other Person that directly, or indirectly through one or more intermediaries, controls, is
controlled
 by or is under common control with the first-mentioned Person. For purposes of this definition, “control” (including the terms
 “controls,”
“controlled by” and “under common control with”), when used with respect to any specified
Person, means the power to direct or cause the direction of the
management and policies of such Person, directly or indirectly, whether
through ownership of voting securities, by contract or otherwise.
 

“Anti-Corruption
Laws” means all applicable U.S. and non-U.S. Laws relating to the prevention of corruption and bribery, including, without
limitation,
the U.S. Foreign Corrupt Practices Act of 1977, as amended, and any applicable Law enacted in connection with, or arising under, the OECD
Convention on Combating Bribery of Foreign Public Officials in International Business Transactions.
 

“Associated Persons”
 means (a)  Seller, (b)  any Affiliate of Seller, or (c)  any officer, director or manager of the Company or Seller or of any
Affiliate of Seller.
 

“Business Day”
means any day other than Saturday, Sunday or any other day on which banks in New York, New York are required or permitted to
be closed.
 

“Closing
Company Cash” means the amount of Company Cash as of 12:01 a.m. Eastern Time on the Closing Date.
 

“Closing
Indebtedness” means all Indebtedness of the Company as of 12:01 a.m. Eastern Time on the Closing Date, determined in accordance
with the Accounting Methodology.
 

“Closing Net Working
Capital” means Net Working Capital as of 12:01 a.m. Eastern Time on the Closing Date.
 

“Code”
means the Internal Revenue Code of 1986, as amended.
 

“Company Cash”
means all cash and cash equivalents of the Company and marketable securities and short-term investments of the Company
maturing less than
thirty (30) days after the Closing Date (provided that “Company Cash” shall (a) include the amount of any outstanding
checks or wires
received but not yet cleared by the Company (provided that if such outstanding check or wire is a payment in respect
of a corresponding account receivable
or other current asset, then only to the extent such check or wire has correspondingly reduced Closing
Net Working Capital), (b) exclude the amount of
outstanding checks issued or wires initiated by the Company
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but not yet cleared (provided
that if such outstanding check or wire is a payment in respect of a corresponding account payable or other current liability,
then only
to the extent such check or wire has correspondingly increased Closing Net Working Capital), and (c) exclude all Restricted Cash),
in each case
determined in accordance with the Accounting Methodology.
 

“Company IT Systems”
means all IT Systems owned or controlled by the Company or its licensors, service providers, vendors, or similar parties
and used by the
Company in the operation of the business, including pursuant to outsourced or cloud computing arrangements.
 

“Company
Transaction Expenses” means (a) all fees, costs, expenses and other similar obligations of, or amounts incurred or payable
by or on
behalf of the Company or Seller that have not been paid in full prior to the Closing, in each case in connection with the preparation,
negotiation, execution
or performance of this Agreement, the other Transaction Documents or the consummation of the Transactions or any
potential transactions similar to such
transactions, including the following: (i) out-of-pocket expenses, if any, of the Company,
including the fees and disbursements of, or other similar amounts
charged by, counsel, accountants, agents, financial advisors, consultants
and experts retained by or on behalf of or at the expense of the Company, and any
investment banking, brokerage or finder’s fees
and related expenses; and (ii) any retention, transaction, change in control or similar bonuses or payments
payable to any of employees,
officers, directors or other service providers of the Company in connection with the Transactions (excluding (A) severance or
any
other amounts payable as a result of any action or termination initiated by Purchaser or the Company after the Closing, and (B) any
amounts payable
pursuant to any retention or employment agreements entered into by or at the direction of Purchaser), including (1) in
each case, the employer portion of
any corresponding payroll Taxes, and (2)  the cash transaction bonuses set forth on Section 3.13(a) of
 the Disclosure Schedule, (b) 50% of all Transfer
Taxes, as required to be borne by the Seller pursuant to Section 9.1,
and (c) fifty percent (50%) of (i) the D&O Insurance Expenses, (ii) R&W Insurance
Expenses, and (iii) fees
payable under, or other expenses relating to, the Escrow Agreement. For the avoidance of doubt, “Company Transaction Expenses”
shall not include any HSR Act filing fees, which shall be borne entirely by Purchaser.
 

“Competition Laws”
means the HSR Act, the Sherman Act, the Clayton Act, the Federal Trade Commission Act, and any other federal, state, local
or non-United
States statutes, rules, regulations, orders, decrees, administrative or judicial doctrines or other Laws, each as amended from time-to-time,
that
are designed or intended to prohibit, restrict or regulate actions having the purpose or effect of monopolization, lessening of competition
or restraint of
trade through merger or acquisition.
 

“Confidentiality
Agreement” means the mutual confidentiality and non-disclosure agreement, dated as of November  29, 2023, between the
Company
and SMPL.
 

“Consent”
means any approval, consent, ratification, permission, waiver, Order, Permit or authorization.
 

“Contract”
means any contract, lease, license, deed or other legally binding agreement, instrument or arrangement, including any amendments or
supplements
thereto.
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“Current Assets”
 means all current assets of the Company, calculated in accordance with the Accounting Methodology and the example

calculation set forth
in Exhibit A; provided, however, that “Current Assets” shall not include any amounts included within
Company Cash (or any items
expressly excluded from the definition thereof), amounts taken into account in the calculation of Indebtedness,
or deferred tax assets.
 

“Current Liabilities”
means all current liabilities of the Company, calculated in accordance with the Accounting Methodology and the example
calculation set
forth in Exhibit A; provided, however, that “Current Liabilities” shall not include any amounts
included within Indebtedness or Company
Transaction Expenses or deferred tax liabilities.
 

“D&O Insurance
Expenses” means the aggregate amount of the premium, underwriting fee, broker’s commission, Taxes, expenses and other
costs
paid with respect to the procurement and binding of the D&O Tail.
 

“Debt Financing Source”
 means each entity (including the lenders and each agent and arranger) that has committed to provide or otherwise
entered into agreements
 to provide the Debt Financing in connection with the Transactions, together with any Persons that become a party to the Debt
Financing
Commitment after the date hereof in accordance with the terms thereof or which become party to any definitive documentation relating to
the
Debt Financing.
 

“Debt Financing Source
Parties” means, collectively, the Debt Financing Sources, their current or future Affiliates and such Persons’ and their
Affiliates’ respective current, former and future directors, officers, general or limited partners, shareholders, members, managers,
 controlling persons,
employees, advisors, agents, attorneys, accountants, consultants, other representatives or funding sources, and the
respective successors and assigns of each
of the foregoing.
 

“Effect”
has the meaning set forth within the definition of Material Adverse Effect.
 

“Enforceability Exceptions”
means bankruptcy, insolvency, moratorium or other similar Laws of general application affecting or relating to the
enforcement of creditors’
rights generally.
 

“Entity”
has the meaning set forth within the definition of Subsidiary.
 

“Environment”
 means the indoor and outdoor environment and all media, including ambient air, surface water, groundwater, land surface or
subsurface
strata, sediment and natural resources.
 

“Environmental Claim”
means any Proceeding, Order or, as to each, any settlement or judgment arising therefrom, made, commenced, brought or
pending by or before
any Person alleging Liability of whatever kind or nature (including liability or responsibility for the costs of enforcement proceedings,
investigations, assessment, cleanup, governmental response, removal or remediation, containment, monitoring, natural resources damages,
 property
damages, personal injuries, medical monitoring, penalties, contribution, indemnification and injunctive relief) arising out of,
based on or resulting from:
(a) the presence, Environmental Release of, or exposure to, any Hazardous Materials; or (b) any
actual or alleged non-compliance with, or Liability under,
any Environmental Law or term or condition of any Environmental Permit.
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“Environmental Law”
 means any Law or other legal requirement pertaining to pollution, protection of health, safety or the Environment or

exposure of Persons
 to Hazardous Materials, and any matters relating to the manufacturing, processing, distribution, sale, marketing, labelling, use,
treatment,
storage, disposal, transport, handling, Environmental Release or threatened Environmental Release of Hazardous Materials, including the
Clean
Air Act, as amended, the Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended, the Federal Water
Pollution
Control Act, as amended, the Resource Conservation and Recovery Act of 1976, as amended, the Safe Drinking Water Act, as amended,
 the Toxic
Substances Control Act, as amended, the Oil Pollution Act of 1990, the Superfund Amendments and Reauthorization Act of 1986,
 as amended, the
Hazardous Materials Transportation Act, as amended, the Emergency Planning and Community Right to Know Act, as amended,
the Safe Drinking Water
Act, as amended, the Occupational Safety and Health Act, as amended, all rules and regulations issued or
promulgated pursuant to any of the foregoing
statutes, and any foreign, state or local Laws analogous to any of the foregoing, as amended,
together with all judicial interpretations thereof.
 

“Environmental Notice”
means any written directive, notice of violation or infraction, notice of potential penalty, responsibility or Liability, notice
of intent
to sue, warning letter, request for information, objection or other notice respecting any Environmental Claim or relating to any actual
or alleged
non-compliance with or Liability under any Environmental Law or any term or condition of any Environmental Permit.
 

“Environmental Permit”
means any Permit required, issued, held or obtained pursuant to any Environmental Law or pertaining to any Hazardous
Material.
 

“Environmental Release”
 means any spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching,
migrating, dumping, depositing,
 placing, or disposing of Hazardous Materials into the Environment, including the abandonment or discarding of any
containers.
 

“Equity Interests”
 means any type of equity ownership interest in an entity, including partnership interests in a general partnership or limited
partnership,
membership interests in a limited liability company, capital stock or similar security in a corporation or the comparable instruments
for any
other entity.
 

“ERISA”
means the Employee Retirement Income Security Act of 1974, as amended.
 

“ERISA Affiliate”
means each trade or business (whether or not incorporated) that is treated as a single employer with the Company for purposes
of Section 414
of the Code.
 

“Escrow Agent”
means Citibank, N.A., as escrow agent pursuant to the Escrow Agreement.
 

“Escrow Agreement”
means the Escrow Agreement among Seller, Purchaser and the Escrow Agent, dated as of the Closing Date, in substantially
the form attached
hereto as Exhibit B.
 

“Financial
 Investors” means United Nutritional Brands LLC, Power Plant Ventures II, L.P., Power Plant Ventures II-A, L.P., OWYN
 SPV,
LLC, Inherent Private Opportunities 2021, LP, and Purchase Capital LLC.
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“Fraud”
means, with respect to any Person, intentional (and not constructive or reckless) common law fraud with respect to the making of the

representations
and warranties in ‎Article III, ‎Article IV or ‎Article V (as applicable).
 

“GAAP” means generally accepted
accounting principles in the United States as in effect from time to time.
 

“Governmental Entity”
means any U.S. or non-U.S. federal, state, municipal, provincial, local or other governmental entity, body, or department,
or any political
 subdivision or instrumentality thereof, or any other court, tribunal, arbitrator (public or private), or other governmental department,
commission, board, bureau, agency, office, or self-regulatory organization, in each case exercising executive, legislative, judicial,
 regulatory, or
administrative functions of government.
 

“Hazardous Material”
means any substance, material, chemical, odor, heat, sound, vibration, radiation, or waste, or any combination of any of
them that is
regulated or defined by, or with respect to which Liability or standards are imposed under, any Environmental Law, including any material,
substance or waste which is defined, designated or classified as a “hazardous waste,” “hazardous material,” “hazardous
substance,” “extremely hazardous
waste,” “restricted hazardous waste,” “contaminant,” “pollutant,”
“toxic waste,” or “toxic substance” (or words of similar meaning, import or regulatory
effect) under any provision
of applicable Environmental Law, and including petroleum, petroleum products and byproducts, asbestos, presumed asbestos-
containing-material
or asbestos-containing-material, lead or lead-containing materials, toxic molds, mycotoxins, urea formaldehyde, radioactive materials,
certain per- and polyfluoroalkyl substances (“PFAS”), and polychlorinated biphenyls.
 

“HSR Act”
means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, and the rules and regulations promulgated thereunder.
 

“Indebtedness”
 means, with respect to the Company, without duplication (including without duplication of any items reflected in Company
Transaction Expenses),
the following Liabilities (whether or not then due and payable): (a) all obligations for the repayment of money borrowed, whether
owing to banks, financial institutions or otherwise; (b)  all obligations evidenced by notes, bonds, debentures or similar instruments
 (whether or not
convertible); (c) all obligations under any letter of credit or letter of guaranty, to the extent drawn; (d) all
obligations secured by any Lien on any of the
assets of the Company; (e) all obligations payable under interest rate and currency
protection agreements or other hedging arrangements; (f) all obligations
under any conditional sale or installment sale; (g) all
obligations for deferred purchase price of property, business, assets, securities, or services in respect
of which a the Company is liable,
contingently or otherwise (but excluding trade payables or amounts of purchase price which have been incurred in the
ordinary course of
business and included in the calculation of Closing Net Working Capital, as finally determined), including the amount of “earn-outs”
to
the extent payable with respect to the acquisition of any property, business, asset, security or service; (h) all obligations
of the Company as lessee under
leases recorded as capital or finance leases in the Financial Statements or which are required to be capitalized
 in accordance with FASB Accounting
Standards Codification Topic 840 (it being understood that any operating leases not required to be
 capitalized in accordance with FASB Accounting
Standards Codification Topic 840 shall not be included in
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this clause (h)); (i)  all
 obligations for any deferred revenue (including any obligation resulting from payments received from customers in advance of
billings
or earning the related revenue); (j) any Unpaid Income Taxes; (k) any declared and unpaid dividends or distributions; (l) any
obligations related to
unpaid legal settlements and any related unpaid legal fees in connection therewith, in each case, whether or not
accrued; (m) all unpaid severance or other
similar payments in respect of terminations occurring prior to the Closing and all benefits
 and obligations arising from any non-qualified deferred
compensation, including, in each case, the employer portion of any corresponding
payroll Taxes; (n) the amount of unreconciled differences or unsettled
balances related to transactions between the Company, on the
 one hand, and Seller or Halen Brands,  Inc., on the other hand; (o)  an amount equal to
$250,000; (p) all obligations in
respect of premiums, penalties, “make whole amounts,” breakage costs, change of control payments, costs, expenses and
other
payment obligations that would arise if all Indebtedness referred to in the foregoing clauses (a)  through (n) was prepaid in
 full at such time; and
(q) all Indebtedness of the type referred to in clauses (a) through (n) above guaranteed directly
or indirectly in any manner by the Company.
 

“Intellectual Property”
 means any and all of the following: (a)  patents and patent applications, including reissues, divisions, continuations,
continuations-in-part,
 extensions and reexaminations thereof; (b)  copyrights, and registrations and applications for registration thereof; (c)  trademarks,
service marks, trade dress, logos, trade names and other source identifiers, and registrations and applications for registration thereof,
including all goodwill
associated therewith and symbolized thereby (each, a “Trademark”); (d)  business and technical
 know-how, including inventions, whether patentable or
unpatentable, and confidential information, including recipes, formulations, blends,
specifications, mixing instructions and processes, in each case to the
extent constituting “trade secrets” as defined under
applicable Law (collectively, “Trade Secrets”); (e) rights of privacy and publicity; and (f) rights to sue
or recover and retain damages for past, present, and future infringement, dilution, misappropriation or other violation of any of the
foregoing.
 

“IT Systems”
means all computers, systems, websites, networks, Software, hardware, middleware, networks, data communications lines, routers,
hubs,
switches and all other information technology equipment, and all associated documentation.
 

“Key Participants”
means Leigh Feuerstein, Mark Olivieri, Brad Moose, Robert Rich, Nevila Kondili, and Matthew O’Connell.
 

“Law” means
any law (including common law), statute, code, ordinance, rule, regulation, constitution, Order, charge, judgment, decree, or other
requirement
with similar effect of any Governmental Entity.
 

“Liability”
 means, with respect to any Person, any debt, obligation, commitment, or liability of any kind, character, description or nature
whatsoever,
known or unknown, asserted or unasserted, absolute or contingent, accrued or unaccrued, liquidated or unliquidated, matured or unmatured,
secured or unsecured, joint or several, due or to become due, vested or unvested, executory or otherwise and whether or not the same is
required to be
accrued on the financial statements of such Person in accordance with GAAP.
 

“Lien”
means any lien (statutory or otherwise), pledge, charge, mortgage, deed of trust, encumbrance, lease, easement, encroachment, right of
way, license, conditional sales contract,
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option to purchase, priority, covenant, security interest, hypothecation, restriction on use
 or transfer, restriction on voting, preferential arrangement or
preemptive right, right of first refusal or restriction of any kind.
 

“Lookback Period”
means the period beginning on the date that is three (3) years prior to the date of this Agreement.
 

“Malicious Code”
means (a) any virus, malware, ransomware, Trojan horse, worm, back door, time bomb, drop dead device, spyware, trackware,
or adware,
and (b) any similar program, routine, instruction, device, code, contaminant, logic or effect designed or intended to disable, disrupt,
erase, harm,
or otherwise impede the operation of, or enable any Person to access without authorization, or otherwise materially and adversely
affect the functionality
of, any IT System (or portion thereof).
 

“Material
Adverse Effect” means any change, effect, event, occurrence, development, matter, state of facts, series of events, or circumstance
(any
such item, an “Effect”) that has had, or would reasonably be expected to have, individually or in the aggregate
with all other Effects, a material adverse
effect on (a)  the business, assets, liabilities, financial condition or results of operations
of the Company, or (b)  the ability of Seller and the Company to
consummate the Transactions; provided, however, that
solely for purposes of clause (a) above, none of the following shall be deemed, either alone or in
combination, to constitute, and
none of the following shall be taken into account in determining whether there has been, or would reasonably be expected to
be, a Material
Adverse Effect: (i) any Effect arising out of or relating to (A) United States or global (or any region thereof) (1) economic,
credit, financial or
securities market conditions, including prevailing interest rates or currency rates or (2)  regulatory or political
 conditions, or (B)  acts of terrorism or
sabotage, the outbreak, escalation or worsening of hostilities (whether or not pursuant to
 the declaration of a national emergency or war), man-made
disasters, natural disasters (including hurricanes), acts of God, epidemics,
pandemics, quarantines, disease outbreaks or other health crises or public health
events (including COVID-19), or the worsening of any
of the foregoing; (ii) any Effect generally affecting any of the industries or markets in which the
Company operates; (iii) any
change in Law or GAAP or interpretations thereof (including any change in the interpretation or enforcement thereof after the
date hereof);
(iv) any action expressly required by this Agreement or taken at the written request of Purchaser; (v) the public announcement
(if made by
Seller or the Company, to the extent such announcement is permitted hereby), pendency, or completion of the Transactions (provided,
that this foregoing
clause (v)  shall not be considered in determining whether any of the representations and warranties set
 forth in Section  3.4(b), Section  3.13(f), or
Section 4.4(b) is inaccurate, including for purposes
of the condition in Section 8.2(a)); and (vi) any failure, in and of itself, by the Company to meet any
internal
or published projections, forecasts or revenue or earnings predictions (it being understood that, unless the subject of a separate exclusion
in this
definition, the facts and circumstances giving rise to such failure may be taken into account to determine whether a Material
Adverse Effect has occurred or
would reasonably be expected to occur), except, in the case of clauses (i), (ii), and (iii), any such Effect
shall not be disregarded in determining whether a
“Material Adverse Effect” has occurred to the extent such Effect disproportionately
 impacts the Company in comparison to other similarly situated
participants in the industry in which the Company operates.
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“Net Working Capital”
means an amount (which may be a negative or positive number) in U.S. dollars equal to (a)  the Current Assets minus

(b) the
Current Liabilities, calculated in accordance with the example calculation set forth in Exhibit A.
 

“Order”
 means any order, writ, injunction, judgment, arbitration award, ruling or decree issued by a Governmental Entity of competent
jurisdiction
or an arbitrator or arbitration tribunal.
 

“Organizational Documents”
 means, with respect to any Person that is not a natural person, such Person’s charter, certificate or articles of
incorporation
 or formation, bylaws, memorandum and articles of association, operating agreement, limited liability company agreement, partnership
agreement,
limited partnership agreement, or other constituent or organizational documents of such Person.
 

“Owned Intellectual
Property” means any and all Intellectual Property owned or purported to be owned by, in whole or part, the Company.
 

“Payoff Indebtedness”
means the Indebtedness of the Company outstanding as of the Closing that is required to be repaid in connection with the
Closing pursuant
to the terms of the applicable Contracts relating to such Indebtedness as set forth on Section 1.1(a) of the Disclosure
Schedule.
 

“Permits”
means all authorizations, certifications, licenses, variances, exemptions, orders, permits and approvals granted by or obtained from any
Governmental Entity.
 

“Permitted Liens”
means (a) Liens for Taxes or other governmental charges (i) not yet due and payable or (ii) the amount or validity of which
is
being contested in good faith by appropriate proceedings, in the case of clause (ii), for which adequate reserves have been established
by the Company in
accordance with GAAP; (b)  mechanics’, carriers’, workers’, repairers’, and similar Liens
 related to amounts (i)  that are not yet due and payable or
(ii)  which are being contested in good faith by appropriate proceedings,
 in the case of clause (ii), in respect of which adequate reserves have been
established by the Company in accordance with GAAP; (c)  pledges
 or deposits made in the ordinary course of business to secure obligations under
workers’ compensation, unemployment insurance, social
security or similar programs mandated by applicable legislation; (d) with respect to real property,
zoning restrictions, building
codes and other land use Laws regulating the use or occupancy of such real property which are not material in amount or do
not, individually
or in the aggregate, materially detract from the value of or materially impair the use or occupancy of the property affected by such Law
(to
the extent there are no violations of the same); (e) Liens securing Indebtedness shown on Section 1.1(b) of
the Disclosure Schedule; and (f) non-exclusive
licenses with respect to Intellectual Property granted in the ordinary course of business
consistent with past practice that are incidental to the subject matter
of the Contracts under which they are granted.
 

“Person”
shall be construed as broadly as possible and shall include an individual or natural person, a partnership, a corporation, an association,
a
joint stock company, a limited liability company, a trust, a joint venture, an unincorporated organization, any other business entity
and any Governmental
Entity.
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“Personal Data”
means any data that either directly or indirectly identifies, relates to, describes, is reasonably capable of being associated with, or

could reasonably be associated or linked, directly or indirectly, with a particular individual or device, or is otherwise protected by
or subject to any Privacy
and Security Law and that is otherwise considered “personal information,” “nonpublic personal
information,” “individually identifiable health information”
or other analogous term under Law, in the Company’s
privacy policies, notices, or the Contracts to which it is subject.
 

“PFAS”
has the meaning set forth within the definition of Hazardous Material.
 

“Post-Closing Tax
Period” means any taxable period or portion of a taxable period that is not a Pre-Closing Tax Period.
 

“Pre-Closing Tax
Period” means any taxable period ending on or prior to the Closing Date and that portion of any Straddle Period ending on the
Closing Date.
 

“Privacy and Security
Laws” means all Laws and binding guidance issued by any Governmental Entity applicable to the Company with respect to
the Processing
of Personal Data, including data breach notification Laws, Laws concerning requirements for website privacy policies and practices, Social
Security number protection Laws, data security Laws, and Laws concerning email, text message, or telephone communications. Without limiting
 the
foregoing, Privacy and Security Laws include, if and to the extent applicable, the Federal Trade Commission Act, the Telephone Consumer
Protection Act,
the Telemarketing and Consumer Fraud and Abuse Prevention Act, the Controlling the Assault of Non-Solicited Pornography
and Marketing Act of 2003,
the EU General Data Protection Regulation, the California Consumer Privacy Act of 2018 (as amended by the California
Privacy Rights Act of 2020), the
Virginia Consumer Data Protection Act, the Colorado Privacy Act, the Connecticut Data Privacy Act, the
 Utah Consumer Privacy Act, the Health
Insurance Portability and Accountability Act of 1996 as amended by the Health Information Technology
for Economic and Clinical Health Act of 2009, the
Washington My Health My Data Act, Nevada’s Consumer Health Data Law, SB 370, and
all other similar international, federal, state, provincial, and local
Laws.
 

“Proceeding”
 means any action, suit, litigation, charge, claim, complaint, demand, grievance action, arbitration, mediation, governmental or
regulatory
 investigation (including subpoenas and formal or informal requests for documents or information), or other similar proceeding (in each
case,
whether administrative, regulatory, civil, or criminal), by or before any court, other Governmental Entity, arbitrator, or mediator.
 

“Process”
 or “Processing” means, with respect to data, any operation or set of operations performed, whether or not by automated
 means,
including the use, handling, collection, receipt, acquisition, processing, storage, recording, organization, structuring, safeguarding,
 security, adaptation,
alteration, ingestion, compilation, analysis, monitoring, maintenance, retention, combination, enrichment, de-identification,
re-identification, transmission,
transfer, retrieval, access consultation, disclosure, sale, sharing, dissemination, erasure or destruction
of such data.
 

“Public Software”
means Software that is, contains or is derived from Software distributed as freeware, shareware or open source Software, or
under similar
licensing or distribution models
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that (a) require the licensing, disclosure or distribution of source code to any other person, (b) prohibit
or limit the receipt of consideration in connection
with licensing or distributing any software, (c) allow any Person (or require
that the applicable licensee allow any Person) to decompile, disassemble or
reverse engineer any Software, or (d) require the licensing
or distribution of any Software to any other person for the purpose of making derivative works,
or (e) otherwise are identified as
open source licensing or distribution models by the Open Source Initiative at www.opensource.org or the Free Software
Foundation at www.fsf.org,
or the Software Package Data Exchange at https://spdx.org/licenses/.
 

“R&W Insurance
Expenses” means $769,175.
 

“R&W Insurance
 Policy” means that certain representations and warranties insurance policy from the R&W Insurer issued to Purchaser and
effective as of the date hereof, arranged by Purchaser with respect to the obligations under this Agreement.
 

“R&W Insurer”
means Ambridge Partners LLC.
 

“Registered Intellectual
Property” means all Intellectual Property that is registered, applied for, pending, filed or issued under the authority of,
with or by any Governmental Entity.
 

“Related Parties”
 means, with respect to a Person, such Person’s former, current and future equityholders, controlling Persons, shareholders,
members,
general or limited partners, Affiliates, Representatives or any other Persons acting on their behalf, and each of their respective successors
and
assigns.
 

“Representatives”
 means, when used with respect to any Person, such Person’s officers, directors, managers, employees, agents or any other
representatives,
including financial advisors, attorneys or accountants and Debt Financing Sources.
 

“Required Information”
means the specific financial statements, financial data, audit reports and other information regarding the Company that are
required by
clause (x) of paragraph (c) of Exhibit C to the Debt Financing Commitment.
 

“Restricted
Cash” means all cash, cash equivalents, and short term investments of the Company to the extent the Company’s ability
 to use or
dispose of such cash, cash equivalents, or short term investments is restricted by Contract or Law or is held outside the United
States and the Company
would be required to incur fees or other expenses to repatriate. For the avoidance of doubt, “Restricted
Cash” shall not include any cash collateral in respect
of the letter of credit under the Contract set forth on Section 3.14(a)(i)(B)(25)
of the Disclosure Schedule.
 

“Security Incident”
means any (a) loss, damage, misuse or unauthorized use, access, modification, destruction, or disclosure, or other breach of
security
of the Personal Data maintained by or on behalf of the Company (including, but not limited to, any event that would give rise to a breach
or
incident for which notification by the Company to individuals and/or Governmental Entities is required under Data Privacy/Security
 Requirements),
(b) phishing, social engineering, or business email compromise incident that has resulted in a monetary loss or that
has otherwise had or would reasonably
be expected to have, individually or in the aggregate, a material
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adverse effect on the Company,
or (c) breaches or unauthorized intrusions of the security of any Company IT Systems.
 

“Seller Releasee”
 means Seller, its Affiliates (excluding the Company) and its and their respective direct or indirect, past, current or future
equityholders,
officers, directors, managers, employees, agents, successors and assigns.
 

“Seller’s Knowledge”
 or “Knowledge of Seller” means the actual knowledge, after inquiry of direct reports, of the individuals set forth
 on
Section 1.1(c) of the Disclosure Schedule.
 

“SMPL”
means The Simply Good Foods Company, a Delaware corporation.
 

“Software”
means (a) computer programs, applications and code, including source code and object code, and (b) software development and
design
tools, libraries and compilers, and documentation for same.
 

“Straddle Period”
means any taxable period that includes (but does not end on) the Closing Date.
 

“Subsidiary”
 means, when used with respect to any Person, any corporation, limited liability company, partnership or other incorporated or
unincorporated
organization (collectively, an “Entity”), of which at least a majority of the securities or other ownership interests
having by their terms
voting power to elect a majority of the board of directors or other governing body or representing the majority
 equity interests of such Entity, are
beneficially owned or controlled, directly or indirectly, by such Person or by any one or more of
its Subsidiaries (as defined in the preceding clause), or by
such Person and one or more of its Subsidiaries.
 

“Target Net Working
Capital” means $25,700,000.
 

“Tax”
means any federal, state, local or non-U.S. income, alternative or add-on minimum tax, gross income, gross receipts, net receipts,
sales, use,
ad valorem, value added, transfer, registration, franchise, profits, license, capital stock, social security, withholding,
payroll, employment, unemployment,
disability, excise, severance, stamp, occupation, premium, real property, personal property, environmental
 or windfall profit tax, estimated or other tax
imposed by any Governmental Entity, together with any interest, penalty or addition to
tax imposed with respect thereto.
 

“Tax
Return” means any return, declaration, report, claim for refund, information return or statement or other document required
to be filed with a
Governmental Entity with respect to Taxes, including any schedule or attachment thereto, and including any amendment
thereof.
 

“Trade Secrets”
has the meaning set forth within the definition of Intellectual Property.
 

“Trademark”
has the meaning set forth within the definition of Intellectual Property.
 

“Transaction Documents”
means, collectively, this Agreement, the Escrow Agreement, the Financial Investor RCAs, the Participant RCAs, and
any certificate, instrument
or other document required to be delivered under the foregoing.
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“Transaction Tax
Deductions” shall mean, any costs or expenses of the Company paid in connection with the Transactions that are deductible for

U.S. federal income tax purposes in connection with (a)  non-qualified options or equity appreciation rights; (b)  bonuses, or
 any other compensatory
payments made in connection with the Closing; (c) management, consulting, investment banking, legal or advisory
fees and other similar items incurred by
the Company in connection with the Closing; (d) any Company Transaction Expenses; and (e) capitalized
financing costs and expenses (including any loan
fees, costs related to the redemption of any indebtedness, costs related to prepayment
penalties or premiums and any accrued (and not previously deducted)
original issue discount on any indebtedness of the Company) with respect
to the payment of Indebtedness on or prior to the Closing Date.
 

“Transactions”
means, collectively, the transactions contemplated by this Agreement and the other Transaction Documents.
 

“Unpaid Income Taxes”
 means any unpaid income Tax liabilities of the Company for any Pre-Closing Tax Period with respect to which an
applicable income Tax Return
has not been filed as of the Closing Date (which shall not be less than zero), calculated (a) by including estimated (or other
prepaid)
income Tax payments, (b) by taking into account any net operating loss carryforwards for U.S. federal (and applicable state and local)
income Tax
purposes the use of which is not prohibited by any annual use or similar limitation, (c) by including Transaction Tax
Deductions in the taxable period
ending on the Closing Date to the maximum extent permitted by applicable Law in accordance with ‎Section 9.4,
(d) by excluding any Taxes arising as a
result of any actions taken outside the ordinary course of business by Purchaser, the Company
or any of their Affiliates on the Closing Date after the
Closing, and (e) in accordance with the existing accounting methods and
past practices (including Tax reporting positions and elections and solely for those
jurisdictions in which the Company currently files
income Tax Returns) of the Company.
 

“Working Capital
Deficit” means the amount, if any, by which the Target Net Working Capital exceeds the Closing Net Working Capital.
 

“Working Capital
Excess” means the amount, if any, by which the Closing Net Working Capital exceeds the Target Net Working Capital.
 

Section 1.2        Certain
Other Definitions. The following terms are defined in the respective Sections of this Agreement indicated:
 

Acquisition Engagement      ‎Section 12.16(a)
Acquisition Proposal      ‎Section 6.4
Affiliate Agreements      ‎Section 3.19
Agreement      Preamble
Alternative Financing      Section 6.8(d)
Antitrust Division      ‎Section 6.5(b)
Applicable Pre-Closing Tax Return      ‎Section 9.5
Base Purchase Price      ‎Section 2.2(a)
Benefit Plan and Benefit Plans      ‎Section 3.13(a)
Closing      ‎Section 2.4
Closing Date      ‎Section 2.4
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Closing Date Statement      ‎Section 2.3(b)
Company      Preamble
Company Benefit Plan      ‎Section 3.13(a)
Company Confidential Information      ‎Section 7.3(a)
Company Financial Statements      ‎Section 3.5(a)
Company Returns      ‎Section 3.10(a)(i)
D&O Indemnified Persons      ‎Section 7.4(a)
D&O Tail      ‎Section 7.4(b)
Data Privacy/Security Requirements      Section 3.15(i)
Debt Financing      ‎Section 5.7(a)
Debt Financing Commitment      ‎Section 5.7(a)
Delaware Courts      ‎Section 12.10
DFS Provisions      Section 12.1
Disclosure Schedule      Article III
Dispute      ‎Section 12.7
Estimated Closing Date Statement      ‎Section 2.3(a)
Estimated Purchase Price      ‎Section 2.3(a)
FDA      ‎Section 3.11(c)
Fee Letter      ‎Section 5.7(a)
Final Closing Date Statement      ‎Section 2.3(d)(i)
Final Purchase Price      ‎Section 2.3(d)(i)
Financial Investor RCA      Recitals
Financing Purposes      ‎Section 5.7(f)
FTC      ‎Section 6.5(b)
Greenberg Traurig      ‎Section 12.16(a)
Insurance Policies      ‎Section 3.17(a)
Interim Balance Sheet      ‎Section 3.5(a)
Leased Real Property      ‎Section 3.9(b)
Loss and Losses      Section 10.2(a)
Material Contract      ‎Section 3.14(a)
Material Customer      ‎Section 3.21(a)
Material Distributor      ‎Section 3.21(c)
Material Supplier      ‎Section 3.21(b)
Non-Parties      Section 12.15(a)
Objection Notice      ‎Section 2.3(c)(i)
Objection Period      ‎Section 2.3(c)(i)
Outside Date      ‎Section 11.1(b)
Owned Software      ‎Section 3.15(a)
Participant RCA      Recitals
Parties      Preamble
Party      Preamble
Payoff Letters      ‎Section 2.5(a)(iv)
PEO Benefit Plan      ‎Section 3.13(a)
Product Event      ‎Section 3.11(f)
Products      ‎Section 3.11(c)
Property Taxes      Section 9.6

 

14



 

 
Purchaser      Preamble
Purchaser Indemnitees      Section 10.2(b)
Purchaser Released Parties      Section 12.13(a)
Purchaser Releasing Parties      Section 12.13(b)
Purchase Price      ‎Section 2.2(a)
Purchase Price Deficit Amount      ‎Section 2.3(d)(i)
Purchase Price Excess Amount      ‎Section 2.3(d)(ii)
Real Property Lease      ‎Section 3.9(b)
Recourse Theory      Section 12.15(a)
Registered Domains and SM Handles      Section 3.15(a)
Regulatory Laws      Section 3.11(c)
Qualified Termination      ‎Section 11.2(b)(i)
Sanctions      ‎Section 3.11(g)
Seller      Preamble
Seller Equity Documents      ‎Section 4.1
Seller Indemnitees      Section 10.2(a)
Seller Released Parties      Section 12.13(b)
Seller Releasing Parties      Section 12.13(a)
Shares      Recitals
Solvent      ‎Section 5.8
Termination Fee      ‎Section 11.2(b)(i)
Trade Controls      ‎Section 3.11(g)
Transfer Taxes      ‎Section 9.1
USDA      ‎Section 3.11(c)
Waived 280G Benefits      Section 6.9

 
ARTICLE II

PURCHASE AND SALE OF THE SHARES
 

Section 2.1         Purchase
and Sale of the Shares. Upon the terms and subject to the conditions of this Agreement, at the Closing, Seller shall sell,
assign,
transfer, convey and deliver the Shares to Purchaser, and Purchaser shall purchase and acquire, the Shares from Seller, free and clear
of all Liens
(other than transfer restrictions under applicable federal and state securities Laws).
 

Section 2.2         Consideration.
 

(a)        Purchase
 Price. The purchase price for the Shares shall be, subject to adjustment in accordance with Section  2.3,
 the sum of
(i) $280,000,000 (the “Base Purchase Price”) plus (ii) the amount of Closing Company Cash
minus (iii) the amount of Closing Indebtedness, plus (iv) the
amount of Working Capital Excess (if any), minus
(v)  the amount of Working Capital Deficit (if any), minus (vi)  the amount of Company Transaction
Expenses (the Base
Purchase Price as adjusted pursuant to the foregoing clauses (i) through (vi), the “Purchase Price”).
 

(b)        Closing
Payments and Transfers. At the Closing, Purchaser shall pay, or cause to be paid, the following amounts by wire transfer of
immediately
available funds:
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(i)            to
each holder of Payoff Indebtedness, an amount in cash set forth in such holder’s Payoff Letter;

 
(ii)            to
 each Person owed Company Transaction Expenses, an amount in cash set forth opposite such Person’s name in the

Estimated Closing
Date Statement to the account or accounts designated therein; provided that any such Company Transaction Expenses payable to current
or former employees of the Company shall be paid to the Company for further payment to the applicable recipients thereof, subject to
 all applicable
withholding requirements, through the payroll system of the Company;
 

(iii)            to
the Escrow Agent, the Adjustment Escrow Amount into the Adjustment Escrow Account; and
 

(iv)            to
Seller, an amount in cash equal to (A) the Estimated Purchase Price minus (B) the Adjustment Escrow Amount, as set
forth
in the Estimated Closing Date Statement.
 

Section 2.3         Purchase
Price Adjustments.
 

(a)        Estimated
Closing Date Statement. No later than five (5) Business Days prior to the Closing Date, Seller shall deliver, or cause to be
delivered, to Purchaser a statement prepared in accordance with the Accounting Methodology (the “Estimated Closing Date Statement”)
 setting forth
Seller’s good faith calculation, together with reasonably detailed supporting documentation, of: (i)  Closing
 Net Working Capital and the components
thereof, (ii)  the amount of each of (A)  Closing Company Cash, (B)  Closing Indebtedness,
 accompanied by wire instructions for payment thereof, and
(C) Company Transaction Expenses, accompanied by wire instructions for
payment thereof, and (iii) the resulting calculation of the Purchase Price under
Section 2.2(a) (the
“Estimated Purchase Price”). During the period following the delivery of the Estimated Closing Date Statement and
prior to the Closing,
Purchaser shall have the opportunity to review and comment on the Estimated Closing Date Statement, and Seller
 shall (x)  afford Purchaser and its
Representatives reasonable access to the personnel, books and records of the Company that were
 used in, or are relevant to, the preparation of the
Estimated Closing Date Statement; provided that the foregoing shall not apply
with respect to any information the disclosure of which would, based on the
advice of Seller’s outside counsel, jeopardize any
attorney-client or other privilege; provided, further, that Seller shall use commercially reasonable efforts
to provide
any requested information in such a way that does not so jeopardize any such privilege); and (y) consider in good faith any changes
proposed by
Purchaser and its Representatives. To the extent Seller agrees with any revisions proposed by Purchaser or its Representatives
 to the Estimated Closing
Date Statement, Seller may deliver to Purchaser a revised Estimated Closing Date Statement reflecting such revisions;
 provided that unless otherwise
agreed in writing by Purchaser and Seller, for purposes of ‎Section 2.4
and the condition contained in ‎Section 8.2(b), such revised Estimated Closing Date
Statement shall be
 deemed to have been delivered on the date on which the Estimated Closing Date Statement was originally delivered to Purchaser.
Purchaser’s
 failure to propose changes to the Estimated Closing Date Statement shall not indicate any acceptance or waiver or otherwise impact
Purchaser’s
right to prepare the Closing Date Statement in accordance with ‎Section 2.3(b).
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(b)        Closing
Date Statement. Within the ninety (90) day period after the Closing Date, Purchaser shall deliver, or cause to be delivered,

to Seller
a statement (the “Closing Date Statement”) setting forth Purchaser’s good faith calculation, in accordance with
 the Accounting Methodology,
together with reasonably detailed supporting documentation, of (i) Closing Net Working Capital and the
components thereof; (ii)  the amount of each of
(A) Closing Company Cash, (B) Closing Indebtedness and (C) Company
Transaction Expenses; and (iii)  the resulting calculation of the Purchase Price
under ‎Section 2.2(a).
The Closing Date Statement shall be prepared using only information known or knowable as of the Closing Date and not taking into
account
 events occurring after the Closing Date. Notwithstanding the foregoing, if and to the extent Purchaser agrees with Seller’s calculation
 of the
amount of (or any item included within) Closing Net Working Capital, Closing Company Cash, Closing Indebtedness or Company Transaction
Expenses,
in each case as set forth in the Estimated Closing Date Statement, Purchaser shall use Seller’s calculation of such amount
(or the applicable item included
within such amount) in connection with the preparation of the Closing Date Statement and for purposes
of Purchaser’s calculation of the corresponding
amount (or the corresponding item included within such amount) in the Closing Date
 Statement. The Closing Date Statement and the calculations
thereunder shall be prepared and calculated by Purchaser in good faith. If
Purchaser does not deliver the Closing Date Statement within such ninety (90)
day period, then the Estimated Closing Date Statement shall
be the Closing Date Statement.
 

(c)        Disputes.
 

(i)            If
Seller objects to Purchaser’s calculation of Closing Net Working Capital, Closing Company Cash, Closing Indebtedness,
Company Transaction
 Expenses or the resulting calculation of the Purchase Price under ‎Section  2.2(a), in each case as
 set forth in the Closing Date
Statement, then, within forty-five (45) days after the receipt by Seller of the Closing Date Statement (the
 “Objection Period”), Seller shall deliver to
Purchaser a written notice (an “Objection Notice”)
describing in reasonable detail Seller’s objections to Purchaser’s calculation of any such amounts set
forth in such Closing
Date Statement and containing a statement setting forth Seller’s good faith calculation and underlying support of each such amount
and Seller’s resulting calculation of the Purchase Price under ‎Section  2.2(a). If Seller does
 not deliver an Objection Notice to Purchaser during the
Objection Period, then Purchaser’s calculation of the amounts set forth
in the Closing Date Statement shall be final, binding, and conclusive on the Parties.
 

(ii)            If
Seller timely delivers an Objection Notice, then Seller and Purchaser will use commercially reasonable efforts to resolve
any such disputes
 set forth in the Objection Notice. If Seller and Purchaser are unable to resolve any such disputes within thirty (30) days after the
Objection
Notice is delivered by Seller (or such longer period as Seller and Purchaser may mutually agree in writing), the dispute shall be finally
settled by
the Accounting Firm. Within ten (10) days after the Accounting Firm is appointed, Purchaser shall forward a copy of the
Closing Date Statement to the
Accounting Firm, and Seller shall forward a copy of the Objection Notice to the Accounting Firm, together
with, in each case, all relevant supporting
documentation. The Accounting Firm shall act as an expert and not as an arbitrator. The Accounting
 Firm’s role shall be limited to resolving such
objections set forth in the Objection Notice as are identified by Seller or Purchaser
as remaining in dispute, and the Accounting Firm shall not make any
other determination, including any determination as to whether any
other items on the Closing Date
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Statement are correct or whether the Target Net Working Capital is correct. The Accounting Firm shall
not assign a value to any item greater than the
greatest value for such item claimed by Seller or Purchaser or less than the smallest
value for such item claimed by Seller or Purchaser (in each case, in the
Objection Notice or the Closing Date Statement, as applicable)
and shall be limited to the selection of Seller’s or Purchaser’s position on a disputed item or
a position in between the
positions of Seller or Purchaser based solely on presentations and supporting material provided by the Parties and not pursuant to
any
 independent review. In resolving such objections, the Accounting Firm shall apply the provisions of this Agreement (including all applicable
definitions) concerning determination of the amounts set forth in the Closing Date Statement. Seller and Purchaser shall instruct the
Accounting Firm to
deliver to Seller and Purchaser a written determination (such determination to include a work sheet setting forth all
material calculations used in arriving at
such determination and to be based solely on information provided to the Accounting Firm by
Seller and Purchaser) of the disputed items submitted to the
Accounting Firm within thirty (30) days of receipt of such disputed items;
 provided, that any delay by the Accounting Firm in delivering a written
determination shall not affect the validity of such determination.
The determination by the Accounting Firm of the disputed amounts and the Purchase Price
based thereon shall be conclusive and binding
on the Parties, absent arithmetic error by the Accounting Firm (in which case such error shall be corrected by
the Accounting Firm) or
fraud, in each case, as determined by a binding decision by a court of law having jurisdiction over the Parties. Neither Purchaser
nor
Seller shall have any substantive written or oral ex parte communications with the Accounting Firm relating to this Section 2.3
or this Agreement. Each
of Seller and Purchaser will bear its own costs and expenses in connection with the resolution of such dispute
by the Accounting Firm. The costs and
expenses of the Accounting Firm will be allocated between Seller and Purchaser based upon the percentage
which the portion of the contested amount not
awarded to each such Party bears to the amount actually contested by such Party in the Closing
Date Statement or Objection Notice, as applicable, which
allocation shall be determined by the Accounting Firm. For example, if Purchaser
submits a Closing Date Statement claiming $1,000, and if Seller contests
only $500 of the amount claimed by Purchaser, and if the Accounting
 Firm ultimately resolves the dispute by awarding Purchaser $300 of the $500
contested, then the costs and expenses of the Accounting Firm
will be allocated 60% (i.e., 300/500) to Seller and 40% (i.e., 200/500) to Purchaser. The
Parties agree that the procedure
set forth in this ‎Section 2.3 for resolving disputes with respect to Closing Net Working Capital,
Closing Company Cash,
Closing Indebtedness, Company Transaction Expenses, and the resulting calculation of the Purchase Price under ‎Section  2.2(a),
 shall be the sole and
exclusive remedy against the Parties for resolving such disputes; provided, however, that the Parties
 agree that judgment may be entered upon the
determination of the Accounting Firm in any court having jurisdiction over the party against
which such determination is to be enforced.
 

(iii)            Purchaser
shall, and shall cause the Company to, during the period from and after the date of delivery of the Closing Date
Statement through the
 date the Objection Notice is delivered or otherwise due, afford Seller and its Representatives reasonable access, during normal
business
hours and upon reasonable prior notice, to the personnel, books and records of the Company that were used in, or are relevant to, the
preparation
of the Closing Date Statement; provided that the foregoing shall not apply with respect to any information the disclosure
of which would, based on the
advice of Purchaser’s outside counsel, jeopardize any attorney-client or other privilege; provided
 that Purchaser shall cause the Company to use
commercially reasonable efforts to provide any requested information in such a way that
does not so jeopardize any such privilege.
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Each Party shall authorize its accountants to disclose work papers generated by such accountants
in connection with preparing and reviewing the Estimated
Closing Date Statement and the Closing Date Statement, as applicable; provided
 that such accountants shall not be obligated to make any work papers
available except in accordance with such accountants’ disclosure
procedures and then only after the non-client party has signed an agreement relating to
access to such work papers in form and substance
acceptable to such accountants.
 

(d)        Payment
of Purchase Price Adjustment.
 

(i)            Upon
the agreement of Purchaser and Seller or the decision of the Accounting Firm in accordance with Section 2.3(c), or if
Seller
fails to timely deliver an Objection Notice to Purchaser within the Objection Period, the Closing Date Statement, as adjusted (if applicable)
pursuant
to the terms of this Agreement, shall be deemed to be the final Closing Date Statement for purposes of this ‎Section  2.3
 (the “Final Closing Date
Statement”) and shall be deemed to be final and binding on Purchaser and Seller for purposes
of this Agreement. If the Purchase Price set forth in the Final
Closing Date Statement, as finally determined in accordance with this
‎Section 2.3 (the “Final Purchase Price”), exceeds the Estimated Purchase Price
set
forth in the Estimated Closing Date Statement, as the same may have been revised in accordance with Section  2.3(a)  (the
 “Purchase Price Deficit
Amount”), then within five (5)  Business Days following the determination of the Final
 Purchase Price pursuant to the provisions of this ‎Section  2.3,
(A) Purchaser shall pay, or
cause to be paid, to Seller an amount equal to the lesser of (1) such excess, or (2) $4,250,000, by wire transfer of immediately
available funds to an account or accounts designated in writing by Seller prior to such payment date, and (B) Seller and Purchaser
shall instruct the Escrow
Agent to release all amounts then held in the Adjustment Escrow Account to Seller.
 

(ii)            If
the Estimated Purchase Price exceeds the Final Purchase Price (the amount of such excess, the “Purchase Price Excess
Amount”),
then within five (5) Business Days following the determination of the Final Purchase Price pursuant to the provisions of this ‎Section 2.3,
(A) if
the Purchase Price Excess Amount is less than the Adjustment Escrow Amount, Purchaser and Seller shall instruct the Escrow
Agent to (x) release from the
Adjustment Escrow Account an amount equal to the Purchase Price Excess Amount to Purchaser, and (y) release
from the Adjustment Escrow Account the
balance thereof to Seller, or (B) if the Purchase Price Excess Amount is equal to or greater
than the Adjustment Escrow Amount, Purchaser and Seller shall
instruct the Escrow Agent to release all amounts then held in the Adjustment
Escrow Account to Purchaser. For the avoidance of doubt, Purchaser’s sole
recourse for payment of the Purchase Price Excess Amount
shall be the funds in the Adjustment Escrow Account.
 

(e)        Tax
Treatment. Any payments made pursuant to ‎Section  2.3(d)  shall constitute an adjustment to the
 Purchase Price for all Tax
purposes, and shall be treated as such by the Parties, except (i)  to the extent such payment represents
 imputed interest for Tax purposes as required by
applicable Law or (ii) as otherwise required by a “determination” (within
the meaning of Section 1313(a) of the Code).
 

Section 2.4         Closing.
The closing of the Transactions (the “Closing”) shall take place remotely via the electronic exchange of documents
and
signatures (with originals to be delivered to the other Party as soon as reasonably practicable after the Closing if requested in
writing by
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such other Party) on the third (3rd) Business Day following the satisfaction or waiver of all conditions to the
obligations of the Parties to consummate the
Transactions (other than those conditions to be satisfied at the Closing itself, but subject
to the satisfaction or waiver of such conditions at the Closing) or
such other date as the Parties may mutually determine (the actual
date of the Closing, the “Closing Date”); provided, that in no event shall the Closing be
required to occur
prior to forty-five (45) days following the date hereof, unless otherwise agreed in writing by Purchaser.
 

Section 2.5         Closing
Deliveries. At or prior to the Closing:
 

(a)        Seller
 shall deliver, or cause to be delivered, to Purchaser (unless the delivery is waived in writing by Purchaser), the following
documents,
in each case duly executed or otherwise in proper form:
 

(i)            Officer’s
Certificate of the Company. A certificate signed by the secretary (or other officer) of the Company and dated as of
the Closing Date,
certifying the due approval and authorization (in accordance with the Organizational Documents of the Company) of this Agreement and
any Transaction Documents to which the Company is a party and the Transactions and attaching a true and correct copy of (A) the
resolutions of the board
of directors of the Company and (B)  the resolutions of Seller, in its capacity as the sole stockholder
 of the Company, in each case that include such
authorization and approval;
 

(ii)            Officer’s
Certificate of Seller. A certificate signed by the secretary (or other officer) of Seller and dated as of the Closing
Date, certifying
the due approval and authorization (in accordance with the Organizational Documents of Seller) of this Agreement and any Transaction
Documents to which Seller is a party and the Transactions and attaching a true and correct copy of the resolutions adopted by the manager
of Seller that
includes such authorization and approval;
 

(iii)            Good
Standing Certificate. A good standing certificate with respect to the Company issued by the Secretary of State of the
State of Delaware,
dated as of a date not more than five (5) Business Days prior to the Closing Date;
 

(iv)            Payoff
Letters. (A) Payoff letters, in form and substance reasonably acceptable to Purchaser, evidencing the discharge or
payment in
full of the Payoff Indebtedness (the “Payoff Letters”), and (B) lien-release letters and other instruments of
discharge providing for, upon the
payment in full of the amounts indicated therein, the release of all Liens with respect thereto (including
intellectual property security interest releases in a
form suitable for recordation with the United States Patent and Trademark Office,
United States Copyright Office, or any other similar domestic or foreign
agency, office or department where such intellectual property
was recorded), if applicable, in each case, in a form customary for transactions of this nature;
 

(v)            Resignation
Letters. Resignations of each director and each officer of the Company specified in writing by Purchaser to the
Company no later
than five Business Days prior to the Closing Date, in form and substance reasonably acceptable to Purchaser;
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(vi)            Assignment
of Shares to Purchaser. An assignment of the Shares to Purchaser or its designee(s), duly executed by Seller, in

form and substance
reasonably acceptable to Purchaser and Seller;
 

(vii)            Bring-Down
Certificates. The certificates required to be delivered by the Company and Seller pursuant to Section 8.2(d);
 

(viii)            Form W-9.
A completed and executed IRS Form W-9 from Seller; and
 

(ix)            Escrow
Agreement. The Escrow Agreement, duly executed by Seller.
 

(b)        Purchaser
shall deliver, or cause to be delivered, the amounts set forth in the Estimated Closing Date Statement and the Adjustment
Escrow Amount,
as provided in ‎Section 2.2(b), and shall deliver, or cause to be delivered, to Seller the following documents,
in each case duly executed or
otherwise in proper form:
 

(i)            Secretary’s
Certificate of Purchaser. A certificate signed by an authorized officer of Purchaser and dated as of the Closing
Date, certifying
the due approval and authorization (in accordance with the Organizational Documents of Purchaser) of this Agreement and any Transaction
Documents to which Purchaser is a party and the Transactions, and attaching a true and correct copy of the resolutions of the board of
 directors of
Purchaser that include such authorization and approval;
 

(ii)            Bring-Down
Certificate. The certificate required to be delivered by Purchaser pursuant to ‎Section 8.3(c);
and
 

(iii)            Escrow
Agreement. The Escrow Agreement, duly executed by Purchaser.
 

Section 2.6         Required
Withholdings. Notwithstanding anything to the contrary set forth in this Agreement, Purchaser will be entitled to deduct
and withhold
 from any consideration otherwise payable or deliverable pursuant to this Agreement such amounts as are required under the Code or any
provision of state, local or foreign Tax Law; provided, however, that Purchaser shall provide the applicable recipient
 with reasonable advance written
notice of any such intended withholding, and Purchaser shall use commercially reasonable efforts to cooperate
in good faith with such recipient to obtain
any available exception from, or reduction in, such withholding to the extent permitted under
applicable Law. To the extent that amounts are so withheld by
Purchaser and paid to the appropriate Governmental Entity, such withheld
amounts will be treated for all purposes of this Agreement as having been paid to
the party entitled to the consideration in respect
of which such deduction and withholding were made by Purchaser.
 

ARTICLE III
REPRESENTATIONS AND WARRANTIES OF THE COMPANY

 
Except as set forth in the
 disclosure schedule delivered by the Company to Purchaser simultaneously with the execution and delivery of this

Agreement (the “Disclosure
Schedule”),
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the Company hereby represents and warrants to Purchaser as follows, as of the date hereof and as of the Closing
Date unless otherwise stated therein;
provided that any item disclosed in any particular section or subsection of the Disclosure
Schedule shall be deemed to be disclosed in any other section or
subsection of the Disclosure Schedule if the relevance of such item
to the other section or subsection is reasonably apparent on the face of such disclosure.
 

Section 3.1         Organization
and Qualification. The Company is a corporation duly incorporated, validly existing and in good standing under the
Laws of the State
of Delaware and has the requisite corporate power and authority to own, operate or lease all of the properties and assets that it owns,
operates or leases and to carry on its business as currently conducted. The Company is duly licensed or qualified to do business and
is in good standing
(with respect to jurisdictions that recognize such concept) in each jurisdiction in which the nature of the business
 conducted by it or the character or
location of the properties and assets owned, operated or leased by it makes such licensing or qualification
necessary, except where the failure to so qualify
or to be in good standing would not reasonably be expected to be material to the Company.
Section 3.1 of the Disclosure Schedule sets forth a true and
complete list of each jurisdiction in which the Company is licensed
or qualified to do business. The Company has provided Purchaser with complete and
accurate copies of its Organizational Documents and
all amendments and supplements thereto, in each case, as in effect as of the date of this Agreement,
and all such documents so provided
are in full force and effect.
 

Section 3.2         Capitalization:
Ownership of Equity Interests.
 

(a)        ‎Section 3.2(a) of
the Disclosure Schedule sets forth a complete and accurate list of the authorized, issued and outstanding shares of
capital stock the
 Company as of the date hereof (including each class or series thereof), all of which is owned by Seller. Except as set forth on
Section 3.2(a) of
the Disclosure Schedule, there are no other Equity Interests in the Company or any options, warrants or rights to purchase (including
call,
put, preemptive, subscription, exchange and/or conversion rights), or any securities which are convertible into or exchangeable
for, Equity Interests of the
Company issued, reserved for issuance or outstanding. There are no authorized or outstanding equity appreciation,
phantom equity, profit participation, or
other similar rights with respect to the Company, and the Company has not authorized the issuance,
grant, or sale of any of the foregoing.
 

(b)       All
of the issued and outstanding Equity Interests in the Company have been duly authorized, validly issued and are fully paid, non-
assessable,
and free of any preemptive or similar rights. There is no Indebtedness of the Company with voting rights (or convertible into, or exchangeable
for, Equity Interests with voting rights) with respect to any matters on which any holder of Equity Interest of the Company may vote.
 

(c)        The
Company does not have any direct or indirect Subsidiaries and does not own any Equity Interests of any Person.
 

(d)        There
are no outstanding contractual obligations to which the Company is a party: (i) to repurchase, redeem, exchange, convert, or
otherwise
acquire or sell any Equity Interests of the Company; or (ii) relating to the voting of any Equity Interests of the Company. The Company
is not a
party to any right of first refusal, right of first offer, proxy, voting agreement,
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voting trust, registration rights agreement,
arrangements or stockholders’ agreement with respect to the sale, transfer or voting of any Equity Interests of the
Company or any
securities convertible into or exchangeable or exercisable for any Equity Interests of the Company.
 

(e)        All
of the Equity Interests of the Company (i) have been issued and granted in compliance with (A) all applicable state and federal
securities Laws and all other applicable Laws, (B)  the Organizational Documents of the Company, and (C)  all requirements set
 forth in all applicable
Contracts, and (ii)  are free and clear of all Liens, other than restrictions
 on transfer under applicable securities Laws. None of the outstanding Equity
Interests of the Company were issued in violation of, or
 are subject to, any outstanding option, call option, right of first refusal, right of first offer,
preemptive rights, subscription rights,
or any other similar right of any equityholder.
 

Section 3.3         Authority
and Enforceability. The Company has all necessary power and authority to execute and deliver this Agreement and all
other Transaction
Documents to which the Company is or will be a party, to perform its obligations hereunder and thereunder, and to consummate the
Transactions
to be consummated by the Company. The execution and delivery by the Company of this Agreement and any other Transaction Document to
which
 the Company is or will be a party, the performance by the Company of its obligations hereunder and thereunder, and the consummation by
 the
Company of the Transactions to be consummated by the Company, have been duly and validly authorized by all necessary action on the
 part of the
Company, and no other action on the part of the Company (including any shareholder vote or approval) is necessary to authorize
the execution and delivery
by the Company of this Agreement or the other Transaction Documents to which the Company is or will be a party
or the consummation by the Company
of the Transactions to be consummated by the Company. This Agreement has been, and the other Transaction
Documents to which the Company is or will
be a party have been or will be (as applicable), duly authorized, executed and delivered by
the Company and assuming the due and valid authorization,
execution and delivery of this Agreement and the other Transaction Documents
 to which the Company is or will be party by the other parties thereto,
constitute a valid, legal and binding obligation of the Company,
 enforceable against the Company in accordance with its terms, except that such
enforceability may be limited by the Enforceability Exceptions.
 

Section 3.4         Consents
and Approvals; No Violations.
 

(a)        Except
for approval or clearance under the HSR Act and the other Consents, filings, declarations, registrations and notices set forth
on ‎Section 3.4(a) of
the Disclosure Schedule, no license, approval, authorization or Consent of, or filing, declaration or registration with, or report, filing
or
notice to any Governmental Entity or any other Person is required to be obtained or made by the Company in connection with the execution,
delivery and
performance by the Company of this Agreement, the Transaction Documents to which it is or will be a party, or the consummation
by the Company of the
Transactions, except where the failure to obtain or make such license, approval, authorization, Consent, filing,
declaration, registration or notice would not
reasonably be expected to be material to the Company.
 

(b)       The
execution and delivery by the Company of this Agreement and the Transaction Documents to which it is or will be a party, the
consummation
by the Company of the Transactions, and the compliance by the Company with the terms of this Agreement and the Transaction Documents
to
which the Company is or will be a party do not and will not: (i) conflict
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with or result in a violation or breach of, or default
under, any provision of the Organizational Documents of the Company; (ii) conflict with or result in a
violation or breach of any
applicable Law; (iii) other than any Contract or Permit that is the subject of a license, approval, authorization, Consent, filing,
declaration, registration or notice set forth on ‎Section 3.4(a) of the Disclosure Schedule, conflict
with, result in a violation or breach of, result in the loss of
any benefit under, constitute a default (or an event which, with notice
or lapse of time, or both, would constitute a default) under, result in the termination,
modification or cancellation of or a right of
termination, modification or cancellation under, or accelerate the performance required under, any Contract or
any Permit required for
the conduct of the business of the Company; or (iv) result in the creation of any Lien upon any of the properties or assets of the
Company (other than Permitted Liens), except, in the case of clauses (ii), (iii)  and (iv), where such violation, conflict, default
 or breach would not
reasonably be expected to be material to the Company.
 

Section 3.5         Financial
Statements.
 

(a)        Delivery
 of Financial Statements. The Company has delivered to Purchaser true, correct and complete copies of the following
financial statements
(collectively, the “Company Financial Statements”): (i) the audited balance sheet of the Company as of, and the
related statement of
operations, statement of stockholders’ equity and statement of cash flows for the fiscal years ended December  31,
 2021, December  31, 2022, and
December  31, 2023; and (ii)  the unaudited balance sheet of the Company (the “Interim
Balance Sheet”) as of, and the related unaudited statement of
operations and statement of cash flow for the fiscal quarter
ended, March 31, 2024.
 

(b)        Fair
Presentation. The Company Financial Statements have been prepared in accordance with GAAP from the books and records of
the Company
 on a basis consistent with prior periods, and present fairly, in all material respects, the consolidated financial condition and results
 of
operations of the Company, as of the dates and for the periods covered thereby, except in the case of the unaudited Company Financial
Statements, (i) that
such unaudited Company Financial Statements may be subject to normal year-end adjustments, none of which are,
 individually or in the aggregate,
material, and (ii) for the absence of notes thereto throughout the periods covered thereby, none
of which individually or in the aggregate is material to the
Company.
 

(c)        Internal
Controls. The Company has established and adhered in all material respects to a system of internal accounting controls
which are
designed to provide assurance regarding the reliability of financial reporting. There is no, and during the Lookback Period there has
been no,
(i)  significant deficiency or material weakness in the system of internal accounting controls used by the Company, (ii)  fraud
 by any employee of the
Company (x) in relation to the preparation of the Company Financial Statements or (y) who has or had
a role in the preparation of the Company Financial
Statements or the internal accounting controls used by the Company, or (iii) to
Seller’s Knowledge, any claim or allegation regarding any of the foregoing.
Neither the Company nor Seller has received any advice
or notification from the Company’s independent accountants that would have the effect of not
reflecting or incorrectly reflecting,
in the business records of the Company, any material properties, assets, liabilities, revenues, expenses, equity accounts
or other accounts.
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(d)        Books
 and Records. The books and records of the Company (i)  have accurately recorded on them in all material respect the

transactions
of the Company, and (ii) have not been altered or destroyed in any material respect. The minute books of the board of directors
(including
committees thereof) and shareholder meetings of the Company (as applicable), as previously made available to Purchaser, contain
complete and accurate
records, in all material respects, of all such meetings held since September 1, 2021 and accurately reflect
all other material company action of the board,
committees and shareholders of the Company (as applicable) during the Lookback Period.
 

(e)        Indebtedness.
‎Section 3.5(e) of the Disclosure Schedule sets forth a complete and correct list of all Indebtedness
of the Company as
of the date of this Agreement.
 

Section 3.6         Absence
 of Certain Changes or Events. Since December  31, 2023: (a)  there have not occurred any events, series of events, or
occurrences
that individually or in the aggregate have had, or would reasonably be expected to have, individually or in the aggregate, a Material
Adverse
Effect; (b) except as set forth on Section 3.6(b) of the Disclosure Schedule, the Company has carried on
and operated its business in the ordinary course of
business in all material respects; and (c) the Company has not taken any action
that it would be prohibited from taking between the date of this Agreement
and the Closing Date pursuant to ‎Section 6.1(a).
 

Section  3.7          No
 Undisclosed Liabilities. Except as set forth on ‎Section  3.7 of the Disclosure Schedule, the Company does not have
 any
Liabilities, except for: (a) Liabilities reflected or reserved against in the Company
Financial Statements; (b) current Liabilities that have been incurred in
the ordinary course of business consistent with past practice
since the date of the Interim Balance Sheet and none of which (i) are, individually or in the
aggregate, material to the Company
or (ii) relate to any breach of Contract, breach of warranty, tort, infringement or violation of Law or a Proceeding; or
(c) Liabilities
that are not, individually or in the aggregate, material to the Company.
 

Section 3.8         Litigation.
 

(a)        Except
as set forth on ‎Section 3.8(a) of the Disclosure Schedule, there is no, and during the Lookback Period
there has been no,
Proceeding pending or, to the Knowledge of Seller, threatened against the Company that would reasonably be expected
to be material to the Company or
that would, or would reasonably be expected to, adversely affect Seller’s or the Company’s
ability to timely perform its obligations under this Agreement or
to consummate the Transactions.
 

(b)        There
 is no Order of any Governmental Entity, or settlement agreement against or affecting the Company that contains any
outstanding or unsatisfied
obligations (excluding confidentiality, non-disparagement, or other customary administrative provisions).
 

Section 3.9         Real
Property; Personal Property.
 

(a)        The
Company does not own, and has never owned, any real property.
 

(b)        ‎Section 3.9(b) of
the Disclosure Schedule sets forth a true, complete and accurate list, as of the date of this Agreement, of: (i) all
real property
leased, subleased, licensed
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or otherwise used or occupied (whether as tenant, subtenant or pursuant to other occupancy arrangements)
by the Company (collectively, the “Leased Real
Property”); and (ii) each lease, sublease, license or other Contract
pursuant to which the Company holds any Leased Real Property as tenant, subtenant,
licensee, occupant or otherwise (the “Real
 Property Leases” and each, a “Real Property Lease”), including all currently effective amendments and
modifications
thereto.
 

(c)        With
respect to each parcel of Leased Real Property: (i) the Company has a valid and enforceable leasehold or subleasehold interest
in
(or a valid right to use and occupy), and enjoys peaceful and undisturbed possession of, such Leased Real Property, free and clear of
all Liens other than
Permitted Liens, and each Real Property Lease is legal, valid and binding on, and enforceable against, the Company
and, to Seller’s Knowledge, on and
against the applicable lessor, in accordance with its terms, except
that such enforceability may be limited by the Enforceability Exceptions; (ii) rent due and
payable under the applicable Real
Property Lease prior to the date of this Agreement has been paid; (iii) the Company is not in breach or default under the
applicable
 Real Property Lease and there are no, and during the Lookback Period that have not been any, material disputes with respect to any Real
Property Lease; (iv) the Company has not received written notice of any default or event that with notice or the lapse or time, or
both, would constitute a
default under the applicable Real Property Lease; and (v)  the Company has not collaterally assigned or granted
any other security interest in any Real
Property Lease or interest therein. Seller has delivered to Purchaser a true, correct, and complete
 copy of each Real Property Lease, together with all
amendments, modifications, supplements and notices with respect thereto, if any.
 

(d)        The
Company is not a landlord, lessor, sublandlord, sublessor, licensor or grantor under any lease, sublease or other instrument
granting
to any other Person any right to the possession, lease, occupancy or enjoyment of any Leased Real Property or any portion thereof and
no third
party otherwise has any rights to possess or otherwise occupy any of the Leased Real Property.
 

(e)        The
 assets and rights of the Company include all of the assets and rights of the Company that were used in the conduct of its
business as
conducted as of the date of the Interim Balance Sheet, subject to such changes as have occurred in the ordinary course of business. All
of the
tangible, personal property assets of the Company, including the furniture, fixtures, machinery, equipment, vehicles and leasehold
improvements, if any, are
in good operating condition and repair, ordinary wear and tear excepted, are free of material defect and have
been maintained, in all material respects, in
accordance with industry practice, and are not in need of maintenance or repair, except
for routine maintenance or repairs that are not material in nature or
cost. All of the assets and rights of the Company constitute all
of the assets and rights necessary and sufficient for the continued conduct of the Company’s
business after the Closing in the same
manner as conducted immediately prior to the Closing, are adequate for the uses to which each is presently being put
in the Company’s
business, and constitute all of the assets and rights necessary to conduct the Company’s business as currently conducted. The Company
has good title to, or a valid leasehold interest in, or with respect to licensed assets, a valid license to use, all tangible personal
property used or held for use
by the Company in connection with the conduct of its business, free and clear of all Liens other than Permitted
Liens.
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Section 3.10           Taxes.
  

(a)             Except
as otherwise disclosed in ‎Section 3.10(a) of the Disclosure Schedule:
 

(i)            all
income and other Tax Returns required to be filed by the Company (collectively, the “Company Returns”) have been
timely
filed (taking into account any valid extensions), and all Company Returns are true, accurate and complete in all respects;
 

(ii)           all
Taxes of the Company that are due and payable (whether or not shown on any Company Return) have been timely paid
to the appropriate Governmental
Entities;
 

(iii)          the
 Company has (A) withheld and collected all amounts required by Law to be withheld or collected for Taxes of
employees, independent
contractors, creditors, members (including Seller) or other third parties, and, to the extent required, timely paid over such amounts
to the proper Governmental Entities and (B) complied with all related information reporting requirements in all respects;
 

(iv)          no
power of attorney has been granted with respect to the Company as to any matter relating to Taxes that will remain in
effect following
the Closing;
 

(v)           the
Company has not engaged in a trade or business, has not had a permanent establishment (within the meaning of an
applicable Tax treaty),
and has not otherwise become subject to Tax jurisdiction in a country other than the United States; and
 

(vi)          all
material Taxes required to have been collected and paid by the Company on the sale of products or taxable services by
the Company (whether
 or not denominated as sales or use Taxes) have been properly collected and paid or have been accrued for on the Company
Financial Statements,
and all sales tax exemption certificates or other proof of the exempt nature of sales of such products or services have been properly
collected and retained or, to the extent required, submitted to the appropriate Governmental Entity.
 

(b)            Except
 as otherwise disclosed in Section 3.10(b) of the Disclosure Schedule, there is no current or pending audit, examination,
claim, litigation, proposed adjustment, matter in controversy or other Proceeding with respect to any Tax for which the Company may be
liable and no such
audit, examination, claim, litigation, proposed adjustment, matter or other Proceeding is or has been proposed or
threatened in writing with respect to the
Company. No extension or waiver of the limitation period applicable to any Company Return or
any period of assessment or collection with respect to
Taxes of the Company has been granted by or requested from Seller or the Company
which extension or waiver has not expired. There are no Liens with
respect to any Taxes against any of the assets of the Company, other
than Permitted Liens.
 

(c)            Except
as set forth on ‎Section 3.10(c) of the Disclosure Schedule, the Company will not be required to
include any item of income
in, or exclude any item of deduction from, taxable income for any Post-Closing Tax Period as a result of:
 (i) any prepaid amount or deferred revenue
received at or prior to the Closing; (ii) any change in method of accounting or
use of improper method of accounting prior to the Closing Date; (iii) any
“closing agreement” as described in Code
Section 7121 (or any corresponding or similar provision of state, local or foreign
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income Tax law) executed on or prior to the
Closing Date; (iv) any installment sale or open transaction disposition made prior to the Closing Date; (v) any
intercompany
 transactions or excess loss accounts as described in the Treasury Regulations under Section 1502 of the Code (or any corresponding
 or
similar provision of state, local or foreign income Tax law) arising on or prior to the Closing Date; or (vi) Section 965(a) of
the Code or an election pursuant
to Section 965(h) of the Code (or any similar provision of state, local or foreign Law).
  

(d)           Except
 as set forth on ‎Section 3.10(d) of the Disclosure Schedule, the Company has not entered into any
 voluntary disclosure
agreements with any Governmental Entity with respect to any Tax.
 

(e)            The
Company: (i) has not been a member of any affiliated group filing a consolidated federal income Tax Return or any similar
group
 for state, local or foreign Tax purposes; and (ii) does not have any Liability for any amount of Taxes of any Person (other than
 the Company)
pursuant to any Law (including Treasury Regulations Section 1.1502-6 or any similar provision of state, local or foreign
Law), as transferee or successor or
by Contract (other than any customary commercial agreement entered into the ordinary course of business
the primary purpose of which is not related to
Tax).
 

(f)            The
Company has not distributed stock of another Person, nor had its shares distributed by another Person, in a transaction that was
purported
or intended to be governed, in whole or in part, by Section 355 or Section 361 of the Code.
 

(g)            The
 Company has not participated in, or is not currently participating in, any “Listed Transaction” within the meaning of
Section 6707A(c) of
the Code or Treasury Regulations Section 1.6011-4(b)(2), or any transaction requiring disclosure under a corresponding provision
of
state, local, or foreign Law.
 

(h)            The
Company (i) is not the beneficiary of any extension of time within which to file any Tax Return (or has made or had made on
its
behalf a request for such which is currently pending), other than automatic extensions of time or other extensions of time obtained in
the ordinary course
of business, (ii) has not received a written claim by a taxing authority in a jurisdiction in which it does
not file Tax Returns that it is or may be subject to
taxation therein or required to file a Tax Return therein, (iii) has not received
(and is not subject to) any private ruling from any taxing authority or has not
entered into (and is not subject to) any agreement with
a taxing authority, in each case which will remain binding on the Company after the Closing, (iv) is
not a party to Tax allocation,
 indemnity or sharing agreement (other than any customary commercial agreement entered into in the ordinary course of
business the primary
purpose of which is not related to Tax), and (v) is not a party to any joint venture, partnership or other arrangement that is
treated as a
partnership for federal income Tax purposes.
 

(i)             The
Company is classified as a corporation for U.S. federal income tax purposes. The Company does not currently own, and has
not owned at
any time in the last five (5) years, any direct or indirect Subsidiaries or any Equity Interests of any Person.
 

(j)             All
 payments by, to, or among the Company and/or any Affiliate of the Company related to any Affiliate Agreement have
complied with all applicable
transfer pricing
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requirements imposed
by any Governmental Entity and all material documentation required by relevant transfer pricing laws has been timely prepared or
obtained
and, if necessary, retained by the Company.
 

(k)            All
instruments of the Company that the Company has ever treated as indebtedness for U.S. federal (and applicable state and local)
income
 tax purposes were properly characterized as indebtedness for such purposes under applicable Law (including, for the avoidance of doubt,
 any
indebtedness issued by the Company to United Nutritional Brands LLC).
 

(l)             The
Company has not (a) deferred any payroll, social security, unemployment, withholding or other Tax under the CARES Act,
(b) applied
 for or received any credits under the CARES Act or (c) otherwise availed itself of any COVID-19 relief measures that would reasonably
be
expected to impact the Tax payment and/or reporting obligations of the Company after the Closing Date.
 

(m)           Other
than as a result of the “ownership change” (within the meaning of Section 382(g) of the Code) of the Company
that occurred
on August 23, 2021, none of the Company’s net operating loss carryforwards for U.S. federal income tax purposes
used by the Company in a Pre-Closing
Tax Period were subject to any limitation under Sections 382 or 384 of the Code, Treasury Regulations
Section 1.1502-15 or 1.1502-21, or otherwise.
 

(n)            There
is no unclaimed property or escheat obligation with respect to any property or other assets held or owned by the Company
and the Company
is in compliance in all material respects with applicable Law relating to unclaimed property or escheat obligations.
 

Section 3.11           Compliance
with Laws; Permits; Regulatory Requirements.
 

(a)            The
Company is and during the Lookback Period has been in compliance, in all material respects, with all Laws applicable to the
Company.
The Company has not, during the Lookback Period, received written, or Seller’s Knowledge, oral notice alleging that the Company
is not in
compliance with any such Law. To Seller’s Knowledge, during the Lookback Period, the Company has not been under investigation
by any Governmental
Entity with respect to any violation of any such Law.
 

(b)            (i) The
Company holds all material Permits required for the conduct of its business as conducted as of the date of the Agreement or
then-conducted,
as applicable, which Permits are set forth on ‎Section 3.11(b) of the Disclosure Schedule; (ii) such
material Permits are valid, unimpaired
and in full force and effect; (iii) the Company is not in material default under or in material
violation of any such material Permit; and (iv) to the Knowledge
of Seller, no written notice seeking the revocation, cancellation,
termination, limitation or nonrenewal of any such material Permit is pending before any
Governmental Entity. The Company has not received
any written notification with respect to any actual or alleged material non-compliance with any such
material Permit.
 

(c)            All
products manufactured, tested, developed, processed, labeled, stored, or distributed by, or on behalf of, the Company in the
past five
 (5) years (the “Products”), which are subject to the jurisdiction of the U.S. Food and Drug Administration (“FDA”),
 the U.S. Department of
Agriculture (“USDA”), the FTC, or any other comparable federal, state or local agency, have
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been and are being manufactured, tested, developed,
processed, labeled, stored, distributed, and marketed, advertised, labeled, and promoted (including
promotions on the website of the
Company) in compliance with the Federal Food, Drug, and Cosmetic Act, 21 U.S.C. § 301 et seq.; the Food Safety
Modernization Act
of 2011, the Dietary Supplement and Health Education Act of 1994, the Federal Trade Commission Act, 15 U.S.C. §41 et seq.; the
implementing
regulations under the aforementioned statutes’ and all other applicable Laws and published guidance relating to the development,
 testing,
manufacturing, importation, distribution, labeling, marketing, advertising, or promotion of any Products (“Regulatory
Laws”), except where the failure to
so comply would not, individually or in the aggregate, reasonably be expected to be material
to the Company. During the Lookback Period, the Company
has had adequate substantiation for any objective product claims conveyed to
consumers with respect to the Products.
 

(d)            The
Company has not received, nor is the Company subject to, any administrative or regulatory action, warning or untitled letter,
notice
of violation letter, Form FDA-483, or other similar written notice or complaint or compliance or enforcement action from or by
the FDA, the USDA,
the FTC, or any other comparable federal, state or local agency, asserting that the testing, importation, manufacture,
distribution, marketing, advertising,
labeling, or sale of any Product is not in compliance with any applicable Regulatory Laws and,
 to the Knowledge of Seller, none of the foregoing is
threatened. Furthermore, the Company have made all material notifications, submissions,
and reports required by the FDA or any other comparable federal,
state or local agency.
 

(e)            The
Company has not received written notice of any seizure, injunction, detention, refusal of admittance, civil penalty, criminal
investigation
or penalty, disqualification or debarment, in each case of the foregoing, relating to any of (i) the Products, (ii) the components
or ingredients in
such Products or (iii) the facilities of the Company at which such Products are manufactured or stored.
 

(f)             No
Product has been subject to any mandatory or voluntary recall or any related seizure or detainment of such Product (each a
“Product
 Event”). To the Knowledge of Seller, there are no facts or circumstances reasonably likely to cause (i) a Product Event,
 (ii) a safety
communication, or (iii) a termination, seizure, or suspension of marketing of any Product. No Proceeding seeking
the withdrawal, recall, suspension, import
detention, or seizure of any Product is pending or, to the Knowledge of Seller, threatened.
No Product poses a material threat to the health or safety of a
consumer when consumed in the intended manner.
 

(g)            For
the past five (5) years, the Company and Seller, and their respective directors, members, managers, officers, and employees,
and
to Seller’s Knowledge, any agents acting on their behalf, are and have been in compliance with U.S. and any applicable foreign
economic sanctions
laws and regulations, including economic sanctions administered by the U.S. Department of the Treasury’s Office
of Foreign Assets Control (collectively,
“Sanctions”) and U.S. and applicable foreign Laws and regulations pertaining
 to export controls and customs, including those administered by the U.S.
Departments of Commerce and Homeland Security, and applicable
anti-money laundering laws and regulations (collectively, “Trade Controls”). There have
been no claims, complaints,
charges, investigations, voluntary disclosures, or proceedings under Trade Controls involving the Company, and to Seller’s
Knowledge,
there are no pending or threatened claims or investigations involving suspect or confirmed violations thereof.
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(h)            For
the past five (5) years, none of the Company or Seller, or their respective directors, members, managers, officers, or employees,

nor to the knowledge of the Company, any agents acting on their behalf, is or has been (i) identified on any Sanctions-related
list of restricted or blocked
persons; (ii) organized, ordinarily resident, or ordinarily located in any country or territory that
is itself the subject of comprehensive Sanctions (which, as
of the date of this Agreement, are Iran, Cuba, North Korea, Syria, and the
Crimea, so-called Donetsk People’s Republic, and so-called Luhansk People’s
Republic regions of Ukraine); or (iii) owned
or controlled by any Person or Persons described in clause (i) or (ii).
  

(i)             For
the past five (5) years, neither the Company nor any of its officers, directors, or employees (solely in their capacity as such),
nor to Seller’s Knowledge, any of the Company’s agents acting on its behalf, has taken any action in violation of any applicable
Anti-Corruption Laws. For
the past five (5) years, that have been no pending or, to Seller’s Knowledge, threatened Proceedings
 or allegations against the Company (including its
officers, directors, employees, agents and other Persons associated with or acting
on their behalf) with respect to any Anti-Corruption Laws.
 

Section 3.12            Labor
Matters.
 

(a)            The
Company is not subject to, and during the Lookback Period has not been subject to, any collective bargaining agreement or
other Contract
 with a labor organization or labor union. No employee of the Company is represented by any labor union or other similar employee
representative
 body with regard to the employee’s employment relationship with the Company. The Company has not (i) experienced any organizing
activities, demands, petitions or proceedings involving the Company with any labor organization or, to Seller’s Knowledge, group
of its employees, or
(ii) experienced any strikes, lockouts, slowdowns or work stoppages involving its employees, and, to
 Seller’s Knowledge, no such actions have been
threatened against the Company during the Lookback Period. During the Lookback Period,
 the Company has not received notice of any unfair labor
practice charges or complaints, including any that are pending or threatened
against the Company.
 

(b)            The
Company complies, and has during the Lookback Period complied, in all material aspects, with all Laws relating to labor or
employment,
including those that relate to wages, hours, compensation, meal and rest breaks, wage statements, fringe benefits, employment or termination
of employment, employment policies or practices, immigration, terms and conditions of employment, child labor, labor or employee relations,
classification of employees, affirmative action, equal employment opportunity and fair employment practices, disability rights or benefits,
 workers’
compensation, unemployment compensation and insurance, health insurance continuation, whistle-blowing, harassment, discrimination,
 retaliation or
employee safety or health.
 

(c)            ‎Section 3.12(c) of
the Disclosure Schedule sets forth a complete and correct list, as of the date of this Agreement, of all employees
of the Company, which
sets forth the following information with respect to each: (i) name; (ii) title or position; (iii) base salary for
exempt employees and
hourly rate for non-exempt employees; (iv) Fair Labor Standards Act classification; (v) status as full-time
or part-time; (vi) status as active or inactive (and
if inactive,
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start date of leave and expected return to work
date); (vii) date of hire; and (viii) work location (city, state).
 

(d)            ‎Section 3.12(d) of
the Disclosure Schedule sets forth a complete and correct list, as of the date of this Agreement, of all individual
independent contractors
 who currently provide services to the Company, which sets forth the following information with respect to each: (i) name;
(ii) amount
of compensation paid to such independent contractor during the twelve (12) month period ending December 31, 2023; and (iii) current
rate of
pay. All independent contractors of the Company have been properly classified in accordance with applicable Laws, no independent
 contractor of the
Company has been improperly excluded from any Benefit Plan, and the Company has not incurred any Liability arising
 from the misclassification of
independent contractors.
 

(e)            There
 are no claims (other than routine undisputed claims for benefits), disputes, actions, grievances or disciplinary actions
pending or,
to Seller’s Knowledge, threatened by or between the Company and any of its employees.
 

(f)             During
 the Lookback Period, there have been no Proceedings, reports, claims, or, to Seller’s Knowledge, allegations that any
director,
officer or management-level employee of the Company has engaged in sexual harassment, discrimination, or abuse of any other employee
of the
Company, and the Company has not entered into any settlement or separation agreements with any director, officer or management-level
 employee in
connection with the same.
 

(g)            There
 have been no mass layoffs or plant closings that have triggered notice obligations under the Worker Adjustment and
Retraining Notification
Act of 1998, as amended (or any other comparable Law), and the Company is not currently planning or contemplating such a mass
layoff
or plant closing.
 

Section 3.13           Employee
Benefits.
 

(a)            ‎Section 3.13(a) of
 the Disclosure Schedule sets forth a complete and correct list, as of the date of this Agreement, of each
“employee benefit plan”
(within the meaning of Section 3(3) of ERISA), whether or not subject to ERISA, each employment, consulting, stock purchase,
stock ownership, stock option, phantom stock, severance, termination, retention, change-in-control, bonus, incentive compensation, profit
 sharing,
transaction, fringe benefit, paid time off, health and welfare, disability, deferred compensation, retirement, and pension agreement,
 program, policy or
arrangement, and each other plan, agreement, program, policy or arrangement providing employee benefits or compensation
 to any current or former
employee, director or individual independent contractor of the Company, whether written or unwritten, in each
case, that is maintained, contributed to or
sponsored by Seller or the Company or with respect to which Seller or the Company is obligated
 to make any contributions or has or may have any
Liability. All such plans, agreements, programs, policies and arrangements are herein
referred to collectively as the “Benefit Plans” and individually as a
“Benefit Plan.” Each Benefit
 Plan that is sponsored or maintained by Insperity Holdings, Inc. or any of its Affiliates is separately identified on
Section 3.13(a) of
the Disclosure Schedule, and herein referred to, as a “PEO Benefit Plan” and each other Benefit Plan is referred to
herein as a “Company
Benefit Plan”.
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(b)            With
 respect to each Company Benefit Plan, the Company has made available to Purchaser, as applicable: (i) a complete and

correct copy
of the current text of such plan or plan documents; (ii) where the Benefit Plan has not been reduced to writing, a written summary
of all
material plan terms; (iii) the most recent Internal Revenue Service determination letter, opinion letter or advisory letter;
 (iv) the current summary plan
description with any applicable summaries of material modifications thereto; (v) the most recent
 actuarial valuation report; (vi) the two (2) most recent
annual reports (Form 5500, with all applicable attachments);
(vii) the current related trust agreements that implement each Benefit Plan and other funding
arrangements, custodial agreements,
insurance policies and contracts, administration agreements and similar agreements; (viii) investment management or
investment
advisory agreements; (ix) the most recent nondiscrimination tests performed under the Code; and (x) material, non-routine
notices, letters or
other correspondence from the Internal Revenue Service, Department of Labor, Department of Health and Human Services,
 Pension Benefit Guaranty
Corporation or other Governmental Entity during the last three (3) years. With respect to each PEO Benefit
 Plan, the Company has made available to
Purchaser the following documents, to the extent in the Company’s possession or that the
 Company may obtain possession of using commercially
reasonable efforts, as applicable: (i) the complete and current text of such
plan, (ii) where the PEO Benefit Plan has not been reduced to writing, a written
summary of all material plan terms; (iii) the
most recent Internal Revenue Service determination letter, opinion letter or advisory letter, (iv) the current
summary plan description
 with any applicable summaries of material modifications thereto, and (v) the most recent nondiscrimination tests performed
under
the Code for the Company.
 

(c)            Each
Company Benefit Plan and, to the Knowledge of Seller, each PEO Benefit Plan with respect to current and former employees
of the Company,
has, during the Lookback Period, been maintained, operated, funded and administered in all material respects in accordance with its terms
and the requirements of ERISA and the Code and other applicable Law. Each Benefit Plan that is intended to be qualified within the meaning
 of
Section 401(a) of the Code, including each 401(k) Plan, and each trust associated with any Benefit Plan that is
intended to be exempt from taxation under
Section 501(a) of the Code, has received a favorable Internal Revenue Service determination
letter as to its qualification and to the effect that each such
trust is exempt from taxation under Section 501(a) of the
Code, or is a prototype or volume submitter plan that is the subject of a favorable opinion or
advisory letter from the Internal Revenue
Service, and as of the date of this Agreement, to the Knowledge of Seller, nothing has occurred since the date of
such determination,
opinion or advisory letter that would reasonably be expected to result in a loss of such plan’s qualification or tax-exempt status.
All
material contributions, premiums or benefits under any Benefit Plan required to have been paid by the Company have been properly
paid by the Company.
 

(d)            Neither
the Company nor any ERISA Affiliate maintains, contributes to, has an obligation to contribute to or has any Liability, nor
has the Company
 or, except as would not result in Liability to the Company, any ERISA Affiliate at any time in the past six (6) years maintained,
contributed to, had any obligation to contribute to, nor does the Company have any Liability, under or with respect to (i) a “multiemployer
plan” within the
meaning of Section 4001(a)(3) of ERISA; or (ii) a “any other plan that is or was subject
to Title IV of ERISA, Section 302 of ERISA or Sections 412 or 430
of the Code. The Company has not, at any time in the past six
(6) years, maintained, contributed to or had any obligation to contribute to, and the Company
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does not otherwise
have any Liability under or with respect to, any of the following: (i) a “multiemployer plan” within the meaning of
Section 3(37) of
ERISA or Section 414(f) of the Code, (ii) a “defined benefit plan” as defined in
Section 3(35) of ERISA; (iii) a “multiple employer welfare arrangement” as
defined in Section 3(40) of
ERISA (other than the PEO Plans); (iv) a trust that is intended to meet the requirements of Section 501(c)(9) of the
Code; or
(v) an arrangement providing retiree or post-termination welfare benefits or coverage, except as required by applicable
Laws.
 

(e)            There
are no actions, suits or claims (other than routine claims for benefits in the ordinary course) pending or, to the Knowledge of
Seller,
threatened with respect to any Company Benefit Plan, there are no facts, to the Knowledge of Seller, that would give rise to or would
reasonably be
expected to give rise to any such action, suit or claim, and no Company Benefit Plan has within the Lookback Period been
the subject of an examination or
audit by a Governmental Entity.
 

(f)             Neither
 the execution and delivery of this Agreement by Seller nor the consummation of the Transactions (either alone or in
conjunction with
any other event or the passage of time) will: (i) increase any payments or benefits otherwise payable under any Benefit Plan; (ii) result
in
any forgiveness of indebtedness under any Benefit Plan or acceleration of the time of payment, funding or vesting of any payments
or benefits under any
Benefit Plan; (iii) result in any payment (whether severance pay, bonuses or otherwise) becoming due under
any Benefit Plan; (iv) result in any limitation on
the right of the Company to amend, merge, or terminate any Benefit Plan; or
(v) result in any payment or benefit that either alone or together with any other
payments or benefits, constitutes or would reasonably
 be expected to constitute a “parachute payment,” as defined in Section 280G(b)(2) of the Code.
Neither Seller
 nor the Company has any obligation to indemnify, hold harmless or gross-up any Person with respect to any Tax, interest or penalties
imposed under Section 4999 of Code.
 

(g)            During
the Lookback Period, the Company has complied in all material respects with the applicable provisions of the Affordable
Care Act of 2010
and the Health Care and Education Reconciliation Act of 2010, including the employer shared responsibility provisions relating to the
offer of “minimum essential coverage” to “full-time” employees that is “affordable” and provides
“minimum value” (as defined in Code Section 4980H and
related regulations), to the extent applicable, and any applicable
employer information reporting provisions under Code Sections 6055 and 6056 (and all
related regulations).
 

(h)            Each
Benefit Plan that constitutes a “non-qualified deferred compensation plan” within the meaning of Section 409A of the
Code,
has at all times complied in both form and operation in all material respects with the requirements of Section 409A of the
Code and applicable guidance
thereunder. Neither Seller nor the Company has any indemnity or gross-up obligations for any Taxes imposed
under Section 409A of the Code.
 

Section 3.14           Material
Contracts.
 

(a)            ‎Section 3.14(a) of
the Disclosure Schedule contains a true, accurate and complete list of each of the following types of Contracts to
which the Company
is a party or by which any of its assets or properties are bound as of, and in effect on, the date of this Agreement
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 (the Contracts required to be set forth
on ‎Section 3.14(a) of the Disclosure Schedule, collectively, each, a “Material Contract”):
 

(i)            any
Contract (other than a Benefit Plan) pursuant to which the Company (A) received aggregate payments in excess of
$100,000 during
the twelve (12) month period ended December 31, 2023, or (B) made aggregate payments in excess of $100,000 during the twelve
(12)
month period ended December 31, 2023;
 

(ii)           any
Contract with (A) any Material Customer, (B) any Material Supplier, or (C) any Material Distributor;
 

(iii)          any
Contract obligating the Company to source the entirety of its requirements for any service from a single supplier or to
sell the entirety
of its service to a single off-taker;
 

(iv)          any
Contract with brokers or sales representatives;
 

(v)           any
Contract relating to, creating, incurring, assuming, guaranteeing or evidencing Indebtedness or placing a Lien (other
than a Permitted
Lien) on any assets or properties of the Company;
 

(vi)          other
 than any non-disclosure or confidentiality agreement entered into by the Company in the ordinary course of
business, any Contract (A) limiting,
restricting or prohibiting the Company from selling any products or services or engaging in any line of business in any
geographical
 area, including any Contracts containing non-competition or non-solicitation clauses, (B) containing any exclusivity or exclusive
 dealing
provisions, or (C) limiting or restricting the freedom of the Company to obtain products or services from any Person;
 

(vii)         any
 Contract (A) containing a “most favored nation” pricing agreement in favor of a customer or supplier of the
Company,
or (B) that requires the Company to purchase its total requirements of any product or service from a third party or that contain
“take or pay”
provisions whereby the Company (or any counterparty to the applicable Contract) agrees to either: (1) take,
 and pay the contract price for, a minimum
quantity of certain good or services during a certain contractual period, or (2) pay
the applicable contract price for such minimum quantity (even if it has
not taken such minimum quantity goods or services during the
applicable contract period);
 

(viii)       any
 (A) joint venture, strategic alliance, partnership, franchise, development, distribution, sales agent or supply
agreement, (B) Contract
 that involves a sharing of revenues, profits, losses, costs or Liabilities by the Company with any other Person, or (C) Contract
providing for the Company to make any material capital contribution to, or other investment in, any Person;
 

(ix)          any
Contract (A) granting to any Person a right of first refusal, right of first offer or similar preferential right to purchase
any
Equity Interests or assets of the Company, or (B) evidencing or relating to any obligation of the Company with respect to the issuance,
sale, transfer,
repurchase, or redemption of any Equity Interests of the Company;
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(x)           any
 Contract entered into by the Company in the past five (5) years relating to (A) the acquisition (by merger,

consolidation,
purchase of stock or assets, or otherwise) by the Company of any Person, a material portion of the assets of any Person, or any business,
division or product line or (B) the divestiture or disposition by the Company of a material portion of its properties or assets,
or any of its Equity Interests;
 

(xi)          any
 Contract providing for capital expenditures in excess of $10,000 individually, or in excess of $50,000 in the
aggregate;
 

(xii)         any
Contract under which the Company has made, or that obligates the Company to make, a loan or capital contribution
to, or investment in,
any Person, other than advances to employees in the ordinary course of business;
 

(xiii)        any
Contract under which the Company is the lessee or the lessor of any equipment or other tangible property owned by
any third party involving
payments or other consideration of more than $25,000 during the twelve (12) month period ended December 31, 2023;
 

(xiv)        any
 Contract for the engagement or employment of any current employee, consultant or individual independent
contractor (A) providing
for annual base compensation in excess of $150,000 or (B) which is not terminable on an at-will basis and without any liability
to
the Company;
 

(xv)         any
Contract (A) under which the Company has acquired rights in (including to access or use) the Intellectual Property
rights, IT
Systems, or internet domain names of a third party, other than licenses, terms of use or other Contracts for access to and use of off-the-shelf
Software or IT Systems that have not been modified or customized for the Company in any material respect and is licensed to the Company
for a one-time
or annual fee of $50,000 or less, (B) under which the Company has granted to any Person rights involving Owned Intellectual
Property, other than non-
exclusive licenses granted in the ordinary course of business consistent with past practices that are incidental
to the subject matter of the Contracts under
which they are granted, (C) between any Person and the Company relating to (x) the
 creation or development of Intellectual Property, or (y) creation,
development, hosting or maintenance of material IT Systems;
and (D) Contracts concerning paid or sponsored advertising arrangements with social media
influencers;
 

(xvi)        the
Real Property Leases;
 

(xvii)       any
Contract with any Governmental Entity;
 

(xviii)      any
Contract providing for the Company to be an exclusive or preferred provider of any product or service to any Person
or that otherwise
involves the granting by any Person to the Company of exclusive or preferred rights of any kind; and
 

(xix)        any
 Order (other than office actions or rulings issued by the United States Patent and Trademark Office and similar
Governmental Entities
 in the ordinary course of business), settlement agreement, or other Contract related to any Proceeding or threatened Proceeding
involving
the Company or its business (A) entered into during the Lookback Period,
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or (B) containing any material outstanding
 or unsatisfied obligations (excluding confidentiality, non-disparagement, or other customary administrative
provisions).
 

(b)            With
respect to each Material Contract: (i) such Material Contract is in full force and effect, constitutes a legal, valid and binding
obligation of the Company and, to the Knowledge of Seller, each other party thereto, and is enforceable against each of them in accordance
with its terms,
except that such enforceability may be limited by the Enforceability Exceptions; (ii) the Company is not in violation,
breach of or default (with or without
notice or lapse of time or both) under, such Material Contract; (iii) to the Knowledge of
Seller, no other party to such Material Contract is in violation,
breach of or default (with or without notice or lapse of time or both)
under, such Material Contract; (iv) during the Lookback Period, the Company has not
provided to or received from any counterparty
thereto any written notice announcing or threatening to terminate or modify, or announcing or alleging a
violation, breach of or default
under, such Material Contract; (v) the Company has not waived any material rights under any Material Contract; and (vi) the
Company is not currently in a dispute, and during the Lookback Period has not been in a dispute, regarding, under, pursuant to or in
connection with such
Material Contract, except where the failure of any of the preceding clauses (i)-(vi) would not reasonably
be expected to be material to the Company. The
Company has delivered or made available to Purchaser
copies of all written Material Contracts (including all modifications, amendments, supplements and
waivers thereto).
 

Section 3.15            Intellectual
Property, Information Security, and Data Privacy.
 

(a)            ‎Section 3.15(a)(i) of
 the Disclosure Schedule includes a complete and accurate description of: (i) each item of Registered
Intellectual Property forming
part of the Owned Intellectual Property, including the jurisdiction in which such item of Registered Intellectual Property has
been registered
 or filed and the applicable registration, application or serial number; (ii) each domain name and social media handle registered
 to the
Company or otherwise used by the Company as an address for its website(s) and social media pages (“Registered
Domains and SM Handles”); (iii) each
unregistered Trademark forming part of the Owned Intellectual Property that is material
 to the business of the Company; and (iv) all Software that is
Owned Intellectual Property (“Owned Software”),
which Software is material to the business of the Company. Except as set forth in Section 3.15(a)(ii) of
the Disclosure
 Schedule, no funding, facilities, or personnel of any educational institution or Governmental Entity were used, directly or indirectly,
 to
develop or create, in whole or in part, any material Intellectual Property for the Company.
 

(b)            The
registrations forming part of the Registered Intellectual Property are valid, subsisting, enforceable and in full force and effect,
and
except as set forth on Section 3.15(b) of the Disclosure Schedule, neither the Company nor any Person acting on its
behalf (including any licensees) has
taken any action or failed to take any action that would reasonably be expected to result in the
abandonment, cancellation, invalidation or unenforceability
of any such Registered Intellectual Property or any Registered Domains and
SM Handles. The Company is the sole and exclusive owner of the Owned
Intellectual Property (including Trade Secrets with respect to the
formulations for the Products), free and clear of all Liens, other than Permitted Liens, and
the Company has valid, enforceable, and
sufficient rights to use, all other material Intellectual Property and internet domain names used in or otherwise
necessary for the conduct
of the business of the Company as now conducted. None of the Owned Intellectual Property or Registered Domains and
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SM Handles are subject to any Order (other than
 office actions or rulings issued by the United States Patent and Trademark Office and similar
Governmental Entities in the ordinary course
of business) restricting the Company’s use thereof. The Seller’s consummation of the Transactions will not, in
any material
respect, (i) adversely alter or impair the Company’s rights in any Intellectual Property or Registered Domains and SM Handles
or (ii) result in
any of the following pursuant to any Contract to which the Company is a party: the grant, license or assignment
to any Person of any interest in or to, or the
creation of any Lien on, any Intellectual Property owned by or licensed to the Company.
 

(c)            The
Company has taken commercially reasonable measures to maintain the confidentiality of its material confidential information
and the Trade
Secrets forming part of the Owned Intellectual Property, in each case, including all formulations for the Products, and, except as set
forth in
Section 3.15(c) of the Disclosure Schedule, no such confidential information or Trade Secrets have been disclosed
by the Company to any Person except
pursuant to appropriate non-disclosure agreements that obligate such Person to keep such Trade Secrets
confidential both during and after the term of such
agreement. None of the current or former employees, consultants or contractors of
 the Company has any rights in or to any Intellectual Property,
confidential information, or Registered Domains and SM Handles, in each
 case, owned or used by the Company, other than rights to use Intellectual
Property, confidential information and Registered Domain Names
and SM Handles owned by the Company as necessary to perform their obligations to the
Company in the ordinary course of the Company’s
 business, and with respect Intellectual Property and confidential information that is used by the
Company but is owned by consultants
or contractors of the Company, such consultants’ and contractors’ ownership and rights with respect thereto. To the
Knowledge
of Seller, no employee, contractor or agent of the Company is in default or breach of any term of any employment agreement, non-disclosure
agreement, assignment of invention agreement or similar agreement relating to the protection, ownership, development, use or transfer
 of Owned
Intellectual Property, or to the Knowledge of Seller, or any other Intellectual Property. All Persons that have conceived, developed,
acquired or created
material Intellectual Property for the Company that is used by the Company in the business as currently conducted
have entered into written agreements
pursuant to which agreements the entire and unencumbered right, title and interest in and to that
Intellectual Property is assigned to the Company and/or
vests in the Company by operation of Law and such agreements are, to the Knowledge
of Seller, valid and enforceable. The Company is in compliance in
all material respects with its non-disclosure and non-use obligations
concerning third-party confidential information and Trade Secrets.
 

(d)            Except
 as set forth in ‎Section 3.15(d) of the Disclosure Schedule: (i) the conduct of the business
 of the Company as currently
conducted by the Company does not violate, misappropriate, dilute or infringe the Intellectual Property rights
of any other Person, and has not done so
during the Lookback Period; (ii) the Company, and all Persons promoting Products on its
behalf, comply (and during the Lookback Period, complied) in all
material respects with all FTC Endorsement Guides and related advertising
 guidelines and guidance concerning social media influencers and
paid/sponsored advertising; (iii) no third party is misappropriating,
 infringing, diluting, or violating any Owned Intellectual Property (nor has done so
during the Lookback Period); and (iv) no Proceedings
are pending or threatened, and during the Lookback Period the Company has not sent or received any
written, or to the Knowledge of Seller,
oral communication, alleging any of the foregoing or otherwise regarding the ownership, validity, registrability,
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enforceability, right to use, or infringement
of any Intellectual Property (including offers to license Intellectual Property).
 

(e)            The
Company has complied in all material respects at all times with the terms of all Contracts to which it is a party governing the
use or
 distribution of third-party Software (including Public Software). No use of or activities with respect to Public Software by or on behalf
 of the
Company (i) requires the licensing, disclosure or distribution of any Software or Owned Intellectual Property to any other
Person, or (ii) prohibits or limits
the (A) receipt of consideration by the Company in connection with licensing or otherwise
 distributing any Software, or (B) imposition of contractual
restrictions on the rights of licensees or other recipients to decompile,
disassemble or otherwise reverse-engineer any Software. Except as would not be
reasonably expected to have, individually or in the aggregate,
a Material Adverse Effect, the Company has in its possession the source code and related
documentation concerning Owned Software reasonably
sufficient to enable a Software developer of reasonable skill to understand, modify, debug, enhance,
compile, support and otherwise utilize
such Software. No such source code for Owned Software has been delivered or licensed by the Company to any
other Person, or is subject
to any source code escrow or assignment obligation.
 

(f)            The
Company has (i) applied to register all material Trademarks in each jurisdiction material to the conduct of the business of the
Company as now conducted, and except for the registration applications listed in Section 3.15(a) of the Disclosure
 Schedule as pending, has obtained
registrations for each such Trademark, and (ii) exercised reasonable quality control with respect
to any Person using a Trademark that is Owned Intellectual
Property (including distributors, advertisers, and contract manufacturers
of the Products). The Company is in possession of and owns sufficient rights to, or
has a valid right to use in all material respects
in perpetuity, all of the formulations, recipes, ingredients lists, blends, specifications, mixing instructions, and
processes currently
used in the manufacture of the Products.
 

(g)            The
 Company (i) owns and has paid all fees required to be paid to maintain the social media accounts and handles listed in
Section 3.15(a)(i) of
the Disclosure Schedule, (ii) has not deactivated or deleted any of its social media accounts or handles in the last six (6) months,
and
(iii) is in material compliance with all applicable Laws and terms concerning the use of those accounts and handles. No Proceedings
 are pending or
threatened, and during the Lookback Period the Company has not received any written, or to the Knowledge of Seller, oral
claims or allegations concerning
any violation of law or any Person’s rights in connection with the use of those social media accounts
and handles.
 

(h)            The
Company IT Systems: (i) are in good working condition; (ii) are adequate for the needs of the business and operations of
the
Company as currently conducted and operate and perform in all material respects in accordance with their documentation and functional
specifications and
as otherwise required in connection with the business and operations of the Company as currently conducted; (iii) are
free from material bugs, errors, or
other material defects; (iv) have not materially malfunctioned, crashed, failed, experienced
denial of service attacks or continued substandard performance
or other adverse events within the Lookback Period, in each case, resulting
in a substantial disruption of the business operations of the Company; and (v) do
not contain any Malicious Code, in each case
 of clauses (i) and (v), except with respect to the Company IT Systems that are not in the Company’s
possession or control,
as has not had, and as
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would not reasonably be expected to have, a material
impact on the Company. The Company, and its service providers with respect to the Company IT
Systems in the Company’s possession
 or control, have implemented commercially reasonable anti-malware, anti-virus, backup, security, business
continuity, disaster recovery
measures and technology, and other administrative, technical and physical safeguards consistent with industry practices taken
by companies
comparable in nature and size to the Company. During the Lookback Period no Security Incident has occurred or, to the Knowledge of Seller,
has been threatened involving the Company IT Systems (A) in the Company’s possession or control, or (B) with respect
to the other Company IT Systems,
in a manner that has had, or would reasonably be expected to have, a material impact on the Company,
and the information and data of the Company stored
therein (including Personal Data and other sensitive information) and there has been
 no actual or threatened unauthorized or illegal Processing of, or
accidental or unlawful destruction, loss or alteration of, any Personal
Data by the Company or involving the Company IT Systems (x) in the Company’s
possession or control, or (y) with respect
to the other Company IT Systems, in a manner that has had, or would reasonably be expected to have, a material
impact on the Company.
 

(i)             The
Company complies, and during the Lookback Period has complied in each case, in all material respects with (i) all applicable
Privacy
and Security Laws; (ii) its internal and external privacy and data security policies; (iii) the Payment Card Industry Data
Security Standard (PCI
DSS); (iv) all public statements, representations, obligations, promises, and commitments of the Company
 concerning the privacy, security or the
Processing of Personal Data, and (v) all contractual obligations applicable to the Company
concerning information security and data privacy (including the
Processing of Personal Data) (collectively, the “Data Privacy/Security
Requirements”). Section 3.15(i) of the Disclosure Schedule sets forth all Contracts
entered into by the
Company with vendors, processors, subcontractors and other Persons acting for or on behalf of the Company in connection with the
Processing
of Personal Data or that otherwise authorize such Persons to have access to the Personal Data in the possession or control of the Company.
To
Seller’s Knowledge, such Persons comply, and during the Lookback Period have complied, with the Data Privacy/Security Requirements,
in each case, in
all material respects. There are no, and during the Lookback Period have not been any, Proceedings pending or threatened
against the Company alleging a
violation of any Data Privacy/Security Requirement. Neither the negotiation nor consummation of the Transactions,
 nor any disclosure or transfer of
information connected therewith by Seller will breach or otherwise cause any violation of any Data
Privacy/Security Requirement by the Company or
require the Company to obtain the consent, waiver or authorization of, or declaration,
filing or notification to, any Person by the Company under any such
Data Privacy/Security Requirement.
 

(j)             During
the Lookback Period, the Company has posted a privacy policy governing its collection and use of information and data in
a clear and
 conspicuous location on all user-facing pages on each of the websites owned, operated or controlled by the Company through which
 the
Company collects Personal Data in accordance with all applicable Privacy and Security Laws. No disclosure or representation made
or contained in any
such privacy policy has been inaccurate, misleading, deceptive or in violation of any applicable Laws in any material
respect (including by containing any
material omission).
 

Section 3.16            Environmental
Matters.
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(a)            There
is no and, during the Lookback Period there has not been any, Proceeding pending or, to the Knowledge of Seller, threatened

against or
involving the Company under or pursuant to any applicable Environmental Law, except as would not, individually or in the aggregate, result
in
material Liabilities of the Company.
 

(b)            The
Company: (i) is and, during the Lookback Period, has been in compliance with all applicable Environmental Laws; (ii) holds
and, during the Lookback Period, has held, all Environmental Permits required for the conduct of its business; and (iii) is and,
during the Lookback Period,
has been in compliance with such Environmental Permits, except where the failure of any of the preceding
would not, individually or in the aggregate,
result in material Liabilities of the Company.
 

(c)            The
Company has not received any Environmental Notice or Environmental Claim, the subject of which is pending or unresolved
or which involves
ongoing obligations or requirements.
 

(d)            To
the Knowledge of Seller, there is no asbestos, or presumed asbestos- containing-materials or asbestos-containing-materials, lead
or lead-containing
 materials, toxic mold, mycotoxins, urea formaldehydes, radioactive materials, polychlorinated biphenyls, or Hazardous Material
landfills,
impoundments or disposal facilities, at or on the Leased Real Property.
 

(e)            There
have been no Environmental Releases or threatened Environmental Releases of, or, to the Knowledge of Seller, exposure to,
Hazardous Materials
(i) at, on, about, under or migrating from any Leased Real Property (including any facilities or structures located thereon) or,
to the
Knowledge of Seller, any real property formerly owned, leased or operated by the Company or any of its predecessors, or (ii) to
the Knowledge of Seller,
arising from or relating to the operations of or any products manufactured, marketed, sold or distributed, by
the Company or any of its predecessors, in each
case, that would reasonably be likely to give rise, individually or in the aggregate,
to material Liabilities of the Company under any Environmental Laws.
 

(f)             Neither
 the Company nor any of its predecessors (i) has manufactured, marketed, sold, distributed, maintained in inventory,
refurbished,
installed or serviced any product or material that contains any Hazardous Materials in means or amounts that violate or would reasonably
be
expected to result in material Liability under any Environmental Law, nor does the Company currently, or (ii) has been named
as a defendant in or is or has
been subject to any Proceeding relating to the manufacturing, marketing, sale, distribution, or maintenance
 in inventory of any product or material that
contains any Hazardous Material, or the use of or exposure to any Hazardous Material, and,
 to the Knowledge of Seller, no such Proceeding has been
threatened and no basis exists for any such Proceeding, in each case, that would
 reasonably be likely to give rise, individually or in the aggregate, to
material Liabilities of the Company under any Environmental Laws.
 

(g)            None
of the Products or, to the Knowledge of Seller, any products formerly manufactured, marketed, sold or distributed by the
Company or any
of its predecessors contain or have contained certain intentionally added PFAS.
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(h)            To
the Knowledge of Seller, none of the Products will require reformulation to satisfy anticipated prohibitions of or limitations on

Hazardous
Materials in consumer products pursuant to Environmental Law that are reasonably likely to give rise to material Liabilities of, or otherwise
materially impact, the Company.
 

(i)             The
 Company has not assumed or retained, by contract or operation of Law, any obligation under any Environmental Law or
concerning any Hazardous
Material that would reasonably be expected to result in material Liability to the Company under any applicable Environmental
Law.
 

(j)             Seller
has delivered or made available to Purchaser true, complete, and accurate copies and results of any reports, studies, analyses,
tests,
or monitoring and any other material documents or correspondence possessed or initiated by Seller or the Company pertaining to Environmental
Law
and relating to the Company or any of its predecessors or any other Person for whose conduct they are or may be responsible, any
Leased Real Property, or
any real property formerly owned, leased, or operated by the Company or any of its predecessors.
 

Section 3.17            Insurance.
 

(a)            ‎Section 3.17(a) of
the Disclosure Schedule sets forth, as of the date of this Agreement, a complete and accurate list of all policies or
binders of general
 liability, professional liability, fire, casualty, cyber liability, umbrella (excess) liability, real and personal property, workers’
compensation, vehicular, management liability (D&O, EPL, fiduciary, crime) and other forms of insurance covering the Company (the
 “Insurance
Policies”). True, correct, and complete copies of the Insurance Policies have been made available to Purchaser.
 

(b)            With
respect to each Insurance Policy: (i) such Insurance Policy is in full force and effect and enforceable in accordance with its
terms; (ii) the Company is in compliance with the terms and provisions of such Insurance Policy in all material respects; and (iii) all
premiums and other
fees and payments due with respect to such Insurance Policy have been paid in full. The Company has not made any claim
against any Insurance Policy as
to which the insurer has denied coverage.
 

(c)            During
 the Lookback Period, (i) the Company has not received any written notice regarding any cancellation or termination of,
premium
increase with respect to, or alteration of coverage under, any such Insurance Policy, and (ii) except as set forth on Section 3.17(c) of
the Disclosure
Schedule, the Company has not made any claim under any Insurance Policy.
 

Section 3.18           Bank
Accounts. ‎Section 3.18 of the Disclosure Schedule sets forth the identity of each bank or financial institution
in which the
Company has an account, safe deposit box or lockbox.
 

Section 3.19           Affiliate
 Transactions. Except as set forth on ‎Section 3.19 of the Disclosure Schedule): (a) there are no Contracts
 (other than
employment Contracts disclosed to Purchaser prior to the date of this Agreement) between the Company, on the one hand, and
any Associated Person,
equityholder of Seller, or family member of any director or officer of the Company, on the other hand (such Contracts,
the “Affiliate Agreements”); (b) no
Associated Person has any ownership or leasehold interest in any property
or asset used by the Company; (c) no Associated
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Person has any payable, receivable or other intercompany
account owing to or from the Company; and (d) except for the ownership of less than two percent
(2%) of any class of securities
of a publicly-held corporation, to Seller’s Knowledge, no Associated Person owns of record or as a beneficial owner, any
Equity
Interests or any other financial or profit interest in a Person that has had business dealings with, or a material financial interest,
in any transaction
with the Company.
 

Section 3.20           Broker’s
Fees. Except for the engagement of Houlihan Lokey, the Company has not employed or engaged any financial advisor,
broker or finder
in a manner that would result in any Liability for any broker’s fees, commissions or finder’s fees in connection with this
Agreement, the
Transaction Documents, or the Transactions.
 

Section 3.21           Customers,
Suppliers, and Distributors.
 

(a)            ‎Section 3.21(a) of
the Disclosure Schedule sets forth a list of the top ten (10) customers of the Company, as measured by aggregate
payments received
from such customers during the twelve (12) month period ended December 31, 2023 (each a “Material Customer”).
Except as set forth
on ‎Section 3.21(a) of the Disclosure Schedule, since January 1, 2023,
the Company has not received written notice that any of its Material Customers have
ceased, or intend to cease, to purchase goods and
 services from the Company, modify the terms of its Contracts with the Company, or to otherwise
terminate its relationship with the Company,
and during the Lookback Period, the Company has not had any material dispute with any Material Customer.
 

(b)            ‎Section 3.21(b) of
the Disclosure Schedule sets forth a list of the top ten (10) suppliers of the Company, as measured by aggregate
payments made
 to such suppliers during the twelve (12) month period ended December 31, 2023 (each a “Material Supplier”).
 Except as set forth in
Section 3.21(b) of the Disclosure Schedule, since January 1, 2023,
 the Company has not received written notice that any of its Material Suppliers have
ceased, or intend to cease, to sell or provide goods
and services to the Company, modify the terms of its Contracts with the Company, or to otherwise
terminate its relationship with the
Company, and during the Lookback Period, the Company has not had any material dispute with any Material Supplier.
 

(c)            ‎Section 3.21(c) of
the Disclosure Schedule sets forth a list of the top ten (10) distributors of the Company, as measured by aggregate
payments received
from such distributors during the twelve (12) month period ended December 31, 2023 (each a “Material Distributor”).
Except as set
forth in ‎Section 3.21(c) of the Disclosure Schedule, since January 1, 2023,
the Company has not received written notice that any of its Material Distributors
have ceased, or intend to cease, to do business with
 the Company, modify the terms of its Contracts with the Company, or to otherwise terminate its
relationship with the Company, and during
the Lookback Period, the Company has not had any material dispute with any Material Distributor.
 

Section 3.22           Product
 Liability; Product Warranty. Except as set forth on ‎Section 3.22 of the Disclosure Schedule, as of the date of
 this
Agreement, the Company is not, and during the Lookback Period has not been, a party to any Proceeding, and, to Seller’s Knowledge,
 there is not any
threatened Proceeding, in each case, relating to alleged defects in the Products produced or sold by the Company during
the Lookback Period or the failure
of any such Products to meet the warranty specifications applicable thereto. As of the date of this
Agreement, there are no material Liabilities for warranty
or other claims or returns with respect to any Products produced or sold by
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the
Company relating to any such Product defects that are not expressly reserved for in the Company Financial Statements.
 

Section 3.23           Disclaimer.
 Except for the representations and warranties contained in this Agreement and the other Transaction Documents
(including the Disclosure
 Schedule) or in any certificate delivered hereunder at the Closing, none of Seller, the Company or any of their respective
directors,
managers, officers, employees, equityholders, agents, Affiliates or other Representatives, or any other Person, has made or shall be
deemed to
have made any representation or warranty to Purchaser or any Affiliate thereof, express or implied, at law or in equity, with
 respect to Seller or the
Company, or any of their respective assets and properties, or the execution and delivery of this Agreement or
the Transactions, including as to the accuracy
or completeness of any information, documents or materials regarding the Company furnished
or made available to Purchaser and its Representatives in
any “data rooms,” “virtual data rooms,” management
presentations or in any other form in expectation of, or in connection with, the Transactions. Each of
Seller and the Company hereby
disclaims any such representations or warranties.
 

ARTICLE IV
REPRESENTATIONS AND WARRANTIES OF SELLER

 
Except as set forth in the
Disclosure Schedule, Seller hereby represents and warrants to Purchaser as follows with respect to (and only with respect

to) Seller,
as of the date hereof and as of the Closing Date, unless otherwise stated therein:
 

Section 4.1             Organization
and Qualification. Seller is duly organized, validly existing and in good standing under the Laws of the State of
Delaware and has
the requisite limited liability company power and authority to own, operate or lease all of the properties and assets that it owns, operates
or leases and to carry on its business as currently conducted. Seller is duly licensed or qualified to do business and is in good standing
(with respect to
jurisdictions that recognize such concept) in each jurisdiction in which the nature of the business conducted by it
 or the character or location of the
properties and assets owned, operated or leased by it makes such licensing or qualification necessary,
except where the failure to so qualify or to be in good
standing would not or would not reasonably be expected to, individually or in
the aggregate, have a Material Adverse Effect. ‎Section 4.1 of the Disclosure
Schedule sets forth a complete and accurate
 list of (a) the issued and outstanding Equity Interests of Seller held by any directors, officers, employees,
consultants, or service
providers of the Company and any Affiliated funds of any of the foregoing, and (b) all agreements by and between Seller and such
directors, officers, employees, consultants, or service providers and Affiliated funds of any of the foregoing, including all Master
Admission Agreements
and similar agreements, relating to (i) the issuance by Seller of any Equity Interests to such Persons, and
(ii) payments to such Persons in respect of such
Equity Interests in the event of a sale of the Company (collectively, “Seller
Equity Documents”).
 

Section 4.2             Authority
and Enforceability. Seller has all necessary power and authority to execute and deliver this Agreement and all other
Transaction
Documents to which Seller is or will be a party, to perform its obligations hereunder and thereunder, and to consummate the Transactions
to be
consummated by Seller. The execution and delivery by Seller of this Agreement and any other Transaction Document to which Seller
is or will be a party,
the performance by Seller of its obligations hereunder and thereunder, and the consummation by Seller of the
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Transactions
to be consummated by Seller, have been duly and validly authorized by all necessary action on the part of Seller, and no other action
on the
part of Seller (including any equityholder vote or approval) is necessary to authorize the execution and delivery by Seller of
this Agreement or the other
Transaction Documents to which Seller is or will be party or the consummation by Seller of the Transactions
to be consummated by Seller. This Agreement
has been, and the other Transaction Documents to which Seller is or will be party have been
or will be, duly authorized, executed and delivered by Seller
and, assuming the due and valid authorization, execution and delivery of
this Agreement and the other Transaction Documents to which Seller is or will be
a party by Purchaser and the Company (or any other parties
thereto), constitute a valid, legal and binding obligation of Seller, enforceable against Seller in
accordance with its terms, except
that such enforceability may be limited by the Enforceability Exceptions.
  

Section 4.3             Title
 to Shares. Seller holds of record and owns beneficially, free and clear of any Liens (other than transfer restrictions under
applicable
federal and state securities Laws), the Shares. The Shares represent one hundred percent (100%) of the issued and outstanding Equity
Interests of
the Company. Seller has the power and authority to sell, assign, transfer, convey and deliver the Shares to Purchaser, and
such delivery will convey to
Purchaser at the Closing good and valid title to such Shares, free and clear of all Liens other than restrictions
on transfer that may be imposed by generally
applicable securities Laws. Except for this Agreement, Seller is not a party to any option,
 warrant, right, contract, call, put or other agreement or
commitment providing for the disposition or acquisition of any Equity Interest
 in the Company. Seller is not a party to any voting trust, proxy or other
agreement or understanding with respect to the voting of any
of the Equity Interests of the Company, in each case, other than the Organizational Documents
of Seller and the Company.
 

Section 4.4             Consents
and Approvals; No Violations.
 

(a)            Except
for approval or clearance under the HSR Act and the other Consents, filings, declarations, registrations and notices set forth
on ‎Section 4.4(a) of
the Disclosure Schedule, no license, approval or Consent of, or waiver, approval, authorization, filing, declaration or registration
with,
or notice to any Governmental Entity or any other Person is required to be obtained by or made by Seller in connection with the
execution, delivery and
performance by Seller of this Agreement, the Transaction Documents to which it is or will be a party, or the
consummation by Seller of the Transactions.
 

(b)            The
 execution and delivery by Seller of this Agreement and the Transaction Documents to which it is or will be a party, the
consummation
by Seller of the Transactions to be consummated by it, and the compliance by Seller with the terms of this Agreement and the Transaction
Documents to which Seller is or will be a party do not and will not: (i) conflict with or result in a violation or breach of, or
default under, any provision of
the Organizational Documents of Seller; (ii) conflict with or result in a violation or breach of
any applicable Law; or (iii) conflict with, result in a violation
or breach of, result in the loss of any benefit under, constitute
a default (or an event which, with notice or lapse of time, or both, would constitute a default)
under, result in the termination, modification
or cancellation of or a right of termination, modification or cancellation under, or accelerate the performance
required under, any Contract
to which Seller is a party, or by which Seller or any of its properties or assets are bound, except, in the case of clauses (ii) and
(iii), where such violation, conflict, default or breach would not, and
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would not reasonably be expected, individually
or in the aggregate, to have a Material Adverse Effect.
 

Section 4.5             Litigation.
There are no Proceedings pending or, to the Knowledge of Seller, threatened which involve Seller or any of its assets or
Affiliates that
would, or would reasonably be expected to, adversely affect Seller’s ability to timely perform its obligations under this Agreement
or to
consummate the Transactions. There is no outstanding Order or settlement agreement imposed upon Seller or any of its assets or
Affiliates that would, or
would reasonably be expected to, individually or in the aggregate, have a Material Adverse Effect or adversely
affect Seller’s ability to timely perform its
obligations under this Agreement or to consummate the Transactions.
 

Section 4.6             Broker’s
Fees. Except for the engagement of Houlihan Lokey by the Company, Seller has not employed or engaged any financial
advisor, broker
 or finder in a manner that would result in any Liability for any broker’s fees, commissions or finder’s fees in connection
 with this
Agreement, the Transaction Documents, or any of the Transactions.
 

ARTICLE V
REPRESENTATIONS AND WARRANTIES OF PURCHASER

 
Purchaser hereby represents
and warrants to Seller as follows, as of the date hereof and as of the Closing Date unless otherwise stated therein:

 
Section 5.1             Organization
and Qualification. Purchaser is a corporation duly incorporated, validly existing and in good standing under the Laws

of the State
of New York and has the requisite corporate power and authority to own, operate or lease all of the properties and assets that it purports
to own,
operate or lease and to carry on its business as it is being conducted. Purchaser is duly licensed or qualified to do business
and is in good standing (with
respect to jurisdictions that recognize such concept) in each jurisdiction in which the nature of the business
conducted by it or the character or location of
the properties and assets owned, operated or leased by it makes such licensing or qualification
necessary, except where the failure to so qualify or to be in
good standing would not be reasonably expected to have, individually or
in the aggregate, a material adverse effect on Purchaser’s ability to consummate
the Transactions.
 

Section 5.2             Authority.
 Purchaser has all necessary power and authority to execute and deliver this Agreement and all other Transaction
Documents to which Purchaser
 is or will be a party, to perform its obligations hereunder and thereunder, and to consummate the Transactions to be
consummated by it.
The execution and delivery by Purchaser of this Agreement and any Transaction Document to which Purchaser is or will be a party, the
performance by Purchaser of its obligations hereunder and thereunder, and the consummation by Purchaser of the Transactions to be consummated
by it,
have been duly and validly authorized by all necessary action on the part of Purchaser, and no other action on the part of Purchaser
 (including any
shareholder vote or approval) is necessary to authorize the execution and delivery by Purchaser of this Agreement or the
other Transaction Documents to
which Purchaser is or will be a party or the consummation by Purchaser of the Transactions to be consummated
by Purchaser. This Agreement has been,
and the other Transaction Documents to which Purchaser is or will be a party have been or will
be, duly authorized, executed and delivered by Purchaser
and, assuming the due and valid authorization,
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execution and delivery of this Agreement and
the other Transaction Documents to which Purchaser is party by Seller and the Company (or any other parties
thereto), constitute a valid,
legal and binding obligation of Purchaser, enforceable against it in accordance with its terms, except that such enforceability
may be
limited by the Enforceability Exceptions.
 

Section 5.3             Consents
and Approvals; No Violations.
 

(a)            Except
for approval or clearance under the HSR Act, no license, approval or Consent of, or waiver, approval, authorization, filing,
declaration
or registration with, or notice to any Governmental Entity or any other Person is required to be obtained by or made by Purchaser in
connection
with the execution, delivery and performance by Purchaser of this Agreement, the Transaction Documents to which it is or will
 be a party, or the
consummation by Purchaser of the Transactions.
 

(b)            The
 execution and delivery by Purchaser of this Agreement and the consummation by Purchaser of the Transactions to be
consummated by it do
 not and will not: (i) conflict with or result in a violation or breach of, or default under, any provision of the Organizational
Documents of Purchaser; (ii) conflict with or result in a violation or breach by Purchaser of any applicable Law; (iii) conflict
with, result in a violation or
breach of, result in the loss of any benefit under, constitute a default (or an event which, with notice
or lapse of time, or both, would constitute a default)
under, result in the termination, modification or cancellation of or a right of
termination, modification or cancellation under, or accelerate the performance
required under, any Contract to which Purchaser is a party,
or by which Purchaser or any of its properties or assets are bound; or (iv) result in the creation of
any Lien upon any of the
properties or assets of Purchaser, except, in the case of clauses (ii), (iii) and (iv), where such violation, conflict, default
or breach
would not, and would not reasonably be expected, individually or in the aggregate, to have a material adverse effect on Purchaser’s
 ability to timely
perform its obligations under this Agreement or the other Transaction Documents or to consummate the Transactions.
 

Section 5.4             Broker’s
Fees. None of Purchaser nor any of its Affiliates has employed or engaged any financial advisor, broker or finder in a
manner that
would result in any Liability for Seller for any broker’s fees, commissions or finder’s fees in connection with any of the
Transactions.
 

Section 5.5             Litigation.
There are no Proceedings pending or, to the knowledge of Purchaser, threatened which involve Purchaser or any of its
businesses or assets
and which would, or would reasonably be expected to, adversely affect Purchaser’s ability to timely perform its obligations under
this
Agreement or to consummate the Transactions. There is no outstanding Order imposed upon Purchaser or any of its assets or Affiliates
 that would, or
would reasonably be expected to, individually or in the aggregate, have a material adverse effect on Purchaser’s
ability to timely perform its obligations
under this Agreement or to consummate the Transactions.
 

Section 5.6             Reserved.
 
Section 5.7             Financing.

 
(a)            Purchaser
 has delivered to Seller complete and correct copies of one or more executed debt commitment letters, including all

annexes, exhibits
and schedules thereto (as may
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be amended, restated, supplemented, modified,
 replaced or substituted not in violation of Section 6.8, collectively, the “Debt Financing Commitment”),
pursuant to which the Debt Financing Sources party thereto have committed, subject to the terms and conditions set forth therein, to
 provide the debt
financing to Purchaser in the cash amounts set forth therein with respect to each such Debt Financing Source for purposes
(among others) of consummating
the Transactions (the “Debt Financing”). A true and complete copy of any fee letter
 related to the Debt Financing Commitment (each, a “Fee Letter”),
subject, in the case of each such Fee Letter, to
redaction solely of amounts, financial, dollar and ratio terms (including related dates), “price flex” and other
economic
provisions that are redacted therein, has been provided to Seller.
 

(b)            As
of the date of this Agreement, the Debt Financing Commitment has not been amended or modified in any material respect and
the respective
commitments contained therein have not been withdrawn or rescinded. As of the date of this Agreement, the Debt Financing Commitment is
in full force and effect and constitute valid and binding obligations of Purchaser and, to the knowledge of Purchaser, each other party
 thereto and are
enforceable against each of them in accordance with their respective terms and conditions, except as such enforceability
 (i) may be limited by the
Enforceability Exception; and (ii) is subject to general principles of equity.
 

(c)            There
 are no conditions precedent to the funding of the Debt Financing in the aggregate amount contemplated by the Debt
Financing Commitment
other than as expressly set forth in the Debt Financing Commitment and any Fee Letters.
 

(d)            As
of the date of this Agreement: (i) no event has occurred that, with notice or lapse of time or both, would reasonably be expected
to result in a material breach or default of the Debt Financing Commitment on the part of Purchaser; and (ii) assuming the accuracy
of the representations
and warranties of Seller set forth in this Agreement in all material respects and the performance by Seller of
the covenants contained in this Agreement in
all material respects, Purchaser has no reason to believe that any of the conditions to
be satisfied by it in the Debt Financing Commitment will fail to be
timely satisfied, nor does Purchaser have any knowledge that the
full amount of the Debt Financing will not be funded at the Closing.
 

(e)            Purchaser
has fully paid any and all commitment fees or other fees required by the terms of the Debt Financing Commitment to be
paid on or before
the date of this Agreement.
 

(f)            Assuming
 (i) the Debt Financing is funded in accordance with the Debt Financing Commitment, (ii) the accuracy of the
representations
and warranties of Seller set forth in this Agreement in all material respects, and (iii) the performance by Seller and the Company
of the
covenants contained in this Agreement in all material respects, the aggregate proceeds contemplated by the Debt Financing Commitment,
 together with
other sources of cash available to Purchaser and its Affiliates, will provide Purchaser with sufficient cash proceeds to
pay the Estimated Purchase Price and
payment of any related fees and expenses payable by Purchaser hereunder (collectively, the “Financing
Purposes”).
 

Section 5.8             Solvency.
As of the Closing, and after giving effect to all of the Transactions (including the incurrence of the Debt Financing), and
assuming
that the Company is Solvent immediately prior to the Closing, Purchaser will be Solvent. For purposes of this ‎Section 5.8,
“Solvent” means that,
with respect to any Person and as of any date of determination, (a) the
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amount of the “present fair
 saleable value” of the assets of such Person, will, as of such date, exceed the amount of all “liabilities of such Person,
contingent or otherwise,” as of such date, as such quoted terms are generally determined in accordance with applicable federal
 Laws governing
determinations of the insolvency of debtors, (b) the present fair saleable value of the assets of such Person will,
as of such date, be greater than the amount
that will be required to pay the liability of such Person on its indebtedness as its indebtedness
becomes absolute and matured, (c) such Person will not have,
as of such date, an unreasonably small amount of capital with which
to conduct its business and (d) such Person will be able to pay its indebtedness as it
matures. No transfer of property is being
made and no obligation is being incurred in connection with the Transactions with the intent to hinder, delay or
defraud either present
or future creditors of Purchaser or the Company.
 

Section 5.9             Certain
Matters as to Purchaser. The funds to be paid to Seller pursuant to this Agreement have derived from or will have derived
from legitimate
business activities. Purchaser is not a Person with whom Seller is prohibited from engaging in any transaction due to any embargo or
sanction of any Governmental Entity or any anti-money laundering Laws.
 

Section 5.10           Seller’s
and the Company’s Representations and Warranties; Own Investigation.
 

(a)            Purchaser
 acknowledges and agrees that, other than the representations and warranties specifically contained in Article III and
Article IV
and any certificate delivered hereunder, there are no representations or warranties of Seller or the Company, any of their respective
Affiliates or
any other Person either expressed or implied with respect to Seller, the Company and their business. Purchaser, together
with and on behalf of its Affiliates
and Representatives, specifically disclaims that it is relying upon or has relied upon any other
statements, representations or warranties, express or implied,
that may have been made by any Person, and Purchaser, together with and
on behalf of its Affiliates and Representatives, acknowledges and agrees that
Seller and the Company have specifically disclaimed and
hereby specifically disclaims any such other representation or warranty made by any Person.
 

(b)            Purchaser
 is a sophisticated purchaser and has made its own independent investigation, review and analysis regarding the
Company, its assets and
 business, and the Transactions, which investigation, review and analysis were conducted by Purchaser together with expert
advisors, including
legal counsel, that it has engaged for such purpose. Purchaser acknowledges that based on its independent investigation, review and
analysis
 and on the representations and warranties in Article III and Article IV and any certificate delivered hereunder,
 it has formed an independent
judgment concerning the Company. Purchaser and its Representatives have been provided with adequate access
to the Representatives, properties, offices,
plants and other facilities, personnel and books and records of the Company and other information
 that they have requested in connection with their
investigation of the Company, its assets and business, and the Transactions. Notwithstanding
 anything else contained herein, but without limiting the
representations and warranties contained herein, in no event shall Seller or
the Company have any Liability to Purchaser resulting from the distribution to
Purchaser, or Purchaser’s use of, any information,
documents or materials made available to Purchaser, whether orally or in writing, in any confidential
information memoranda, “data
rooms,” management
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presentations, due diligence discussions or in any other form in expectation of, or in connection with, the
Transactions.
 

(c)            Purchaser,
 its Affiliates and Representatives have received from Seller, the Company and their respective Affiliates and
Representatives certain
 estimates, projections and other forecasts for the business of the Company and certain plan and budget information. Without
limiting
 the representations and warranties contained herein, Purchaser acknowledges that (i) these estimates, projections, plans and budgets,
 and the
assumptions on which they are based, were prepared for specific purposes and may vary significantly from each other, and (ii) there
 are uncertainties
inherent in attempting to make such estimates, projections, forecasts, plans and budgets, that it has made its own
evaluation of the adequacy and accuracy
of all estimates, projections, forecasts, plans and budgets so furnished to it, its Affiliates
or its Representatives. Purchaser acknowledges that, should the
Closing occur, Purchaser shall acquire the Company on an “as is”
and “where is” basis, except as otherwise expressly set forth in Article III and Article IV
and
any certificate delivered hereunder. Purchaser acknowledges and agrees that the representations and warranties in this Agreement and
in any certificate
delivered hereunder are the result of arms’ length negotiations between sophisticated parties.
 

Section 5.11           R&W
Insurance Policy. Purchaser has received an executed copy of the binder agreement for the R&W Insurance Policy from the
R&W
Insurer, which is effective as of the date of this Agreement. Purchaser has provided a true and correct copy of the form R&W Insurance
Policy to
Seller prior to the date hereof. The Parties acknowledge that obtaining the R&W Insurance Policy is a material inducement
to each of the Parties’ entering
into the Transactions, and that Seller is relying on Purchaser’s representations, warranties,
covenants and agreements set forth in this ‎Section 5.11 and in
Section 7.6. Notwithstanding the foregoing,
 for the avoidance of doubt, Purchaser acknowledges and agrees that the obtaining of the R&W Insurance
Policy is not a condition to
the Closing.
 

Section 5.12           Assets
and Operations. Substantially all of the assets reflected in the balance sheet included in the filings with the U.S. Securities
and
Exchange Commission of SMPL are owned by Purchaser and Purchaser’s direct or indirect Subsidiaries.
 

ARTICLE VI
PRE-CLOSING COVENANTS

 
Section 6.1             Operation
of Business.

 
(a)            Between
 the date of this Agreement and the Closing (or until such earlier time as this Agreement is validly terminated in

accordance with ‎Article XI),
 except as (w) expressly permitted or required by this Agreement, (x) set forth on ‎Section 6.1
 of the Disclosure Schedule,
(y) required by applicable Law, or (z) consented to in writing by Purchaser (which consent
shall not be unreasonably withheld, conditioned or delayed), the
Company shall, and Seller shall cause the Company to, (1) operate
 its business in the ordinary course of business consistent with past practice, in all
material respects; and (2) use reasonable
 best efforts to preserve in all material respects its present commercial relationships with key employees,
customers, suppliers, distributors,
and other key Persons with whom it does business. Without limiting the generality of the foregoing, between the date of
this Agreement
and the Closing (or until such earlier time as
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this Agreement is validly terminated in accordance
 with Article XI), except as (A) expressly permitted or required by this Agreement, (B) set
 forth on
Section 6.1 of the Disclosure Schedule, (C) required by applicable Law, or (D) consented
 to in writing by Purchaser (which consent shall not be
unreasonably withheld, conditioned or delayed), the Company shall not, and Seller
shall cause the Company not to, take any of the following actions:
 

(i)            amend
the Company’s Organizational Documents;
 

(ii)            (A) authorize,
issue, or sell any Equity Interests, or any options, warrants, convertible securities or other rights of any kind
to acquire any such
Equity Interests, (B) purchase, reclassify, combine, split, subdivide or cancel, redeem or repurchase or otherwise acquire, directly
or
indirectly, any of its Equity Interests, or (C) declare, pay or make any dividend or distribution in respect of any of its Equity
Interests;
 

(iii)          (A) sell,
transfer, assign or otherwise dispose of any assets (tangible or intangible), business, or properties, other than the
sale, transfer,
assignment or disposition of inventory in the ordinary course of business consistent with past practice, (B) acquire (by merger,
amalgamation,
consolidation, acquisition of shares or assets or otherwise) any Person, other business organization or division thereof
or any assets, business or properties,
in each case having a value in excess of $50,000 individually or $100,000 in the aggregate (other
than any such acquisition of inventory, raw materials or
similar assets in the ordinary course of business consistent with past practice),
(C) permit any Subsidiary to exist, or (D) enter into or agree to enter into any
merger, consolidation, or joint venture
with any other Person;
 

(iv)          mortgage,
pledge, or grant or permit to exist any Lien on any assets or properties, other than Permitted Liens;
 

(v)           sell,
transfer, assign, license, or otherwise dispose of any Owned Intellectual Property (other than non-exclusive licenses
granted in the
 ordinary course of business that are incidental to the subject matter of the Contracts under which they are granted (other than “naked”
licenses to Trademarks)), Registered Domains and SM Handles or Company IT Assets, in each case, other than any of the foregoing that
are immaterial to
the business;
 

(vi)          disclose
 any Trade Secret or other confidential Owned Intellectual Property to any Person, other than employees or
independent contractors of
the Company that are subject to a confidentiality or non-disclosure covenant protecting against further disclosure thereof;
 

(vii)         forgive,
cancel, compromise, waive or release any indebtedness for borrowed money owed to it;
 

(viii)        (A) increase
 the compensation or other benefits payable to any current or former directors, managers, officers or
employees whose annual base salary
 exceeds $150,000, except in the ordinary course of business for annual cost of living increases or promotions
consistent with past practice,
(B) hire, promote or terminate (other than for cause) any director, manager, officer or employee who earns $150,000 or more
in
annual base salary, except to fill vacancies in the ordinary course of business consistent with past practice, or (C) pay or agree
 

51 



 

 
to pay, conditionally or otherwise, any transaction,
change in control, retention, severance or similar payments and benefits, other as required by the terms
of a Benefit Plan;
 

(ix)          enter
 into any agreement or arrangement that would limit or restrict the commercialization of the Company’s products
following the Closing;
 

(x)           make
capital expenditures in excess of $100,000;
 

(xi)          make,
change or revoke any Tax election in a manner that is inconsistent with the past practices of the Company, change
an annual accounting
period, adopt or change any Tax accounting method, file any amended Tax Return, fail to file any Tax Return or pay any Taxes when
due,
enter into any closing agreement, within the meaning of Section 7121 of the Code (or any corresponding or similar provision of
state, local or foreign
Law), enter into any Tax sharing agreement, consent to any extension or waiver of the statute of limitations
 period applicable to any Tax claim or
assessment, initiate any voluntary Tax disclosure, settle any Tax claim or assessment, or surrender
any right to claim a refund of Taxes;
 

(xii)         initiate
any Proceeding or settle, waive, release, or compromise any Proceeding involving the Company, except where
such resolution (A) does
not require a payment by the Company in the aggregate in excess of $50,000, (B) does not contain any admissions of liability or
responsibility, and (C) does not impose any equitable or injunctive relief on the Company;
 

(xiii)        adopt
a plan of complete or partial liquidation, dissolution, merger, consolidation or recapitalization of, or file a petition
in bankruptcy
under any provisions of federal or state bankruptcy Law or consent to the filing of any bankruptcy petition against it under any similar
Law;
 

(xiv)        enter
into, terminate, amend, modify or supplement, accelerate or fail to renew any Material Contract (or any Contract
that would be a Material
Contract if entered into prior to the date of this Agreement), other than (A) the expiration of any Material Contract in accordance
with its terms or (B) any new Contracts for raw materials entered into in the ordinary course of business consistent with past
practice that are terminable by
the Company without penalty on no more than 60 days’ notice;
 

(xv)         enter
into, amend or modify or terminate any Contract with an Associated Person;
 

(xvi)        enter
into any new line of business;
 

(xvii)       adopt,
 terminate or amend any Benefit Plan, except as required under ERISA, applicable Law or as necessary to
maintain the qualified status
of such plan under the Code or for amendments to PEO Plans mandated by the plan sponsor;
 

(xviii)      make
any change in any method of financial accounting or financial accounting practice or policy (including procedures
with respect to revenue
recognition, payments of accounts payable, and collection of accounts receivable), other than those required by GAAP, or change
its fiscal
year;
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(xv)         change
 or amend any data privacy or information security practices in a manner that is materially adverse to the

Company’s business, except
as required by applicable Law; or
 

(xix)         agree,
authorize or commit, whether in writing or otherwise, to do any of the foregoing.
 

(b)            Nothing
contained in this Agreement shall give to Purchaser, directly or indirectly, rights to control or direct the operations of the
Company
prior to the Closing. Prior to the Closing, Seller shall exercise, consistent with the terms and conditions of this Agreement, complete
control and
supervision of the Company’s operations.
 

(c)            The
 Company shall not, and Seller shall cause the Company not to, incur any Indebtedness or use Company Cash to repay
Indebtedness, pay Company
Transaction Expenses or declare, set aside or pay any dividends on, or make any other cash distributions in respect of, any
outstanding
Equity Interests, in each case on the Closing Date prior to the Closing.
 

Section 6.2             Access.
From the date of this Agreement until the Closing (or until such earlier time as this Agreement is validly terminated in
accordance with
‎Article XI), the Company shall permit Representatives of Purchaser to have access at reasonable times during normal
business hours, with
reasonable advance notice and in a manner so as not to unreasonably interfere with the normal business operations
of the Company, to all books, records
and documents of the Company; provided, however, that the foregoing shall (a) be
permitted only to the extent reasonably necessary to enable Purchaser to
complete the Transactions and plan for any post-Closing integration,
(b) not apply with respect to any information the disclosure of which would, based on
the advice of the Company’s outside
counsel, jeopardize any attorney-client or other privilege or breach any duty or obligation of confidentiality owed to
any Person without
 the consent of the beneficiary thereof, and (c) not apply to any information that the Company reasonably determines should not
be
disclosed due to its competitively sensitive nature; provided, that the Company shall use commercially reasonable efforts to
 provide any requested
information in such a way that does not violate the foregoing clauses (b) or (c). Purchaser shall comply
with, and shall direct its Representatives to comply
with, all of their obligations under the Confidentiality Agreement with respect
 to the information disclosed pursuant to this ‎Section 6.2, and the
Confidentiality Agreement will remain in full force
and effect until the Closing (or, if this Agreement is validly terminated in accordance with ‎Article XI,
until the
expiration of the term set forth in the Confidentiality Agreement). Notwithstanding anything to the contrary, the Confidentiality Agreement
will
automatically terminate upon the effectiveness of the Closing.
 

Section 6.3             Contact
with Business Relations. From the date of this Agreement until the Closing (or until such earlier time as this Agreement is
validly
terminated in accordance with ‎Article XI), Purchaser shall not, and shall cause its Representatives to not on behalf
of the Company, without the
prior written consent of Seller (such consent not to be unreasonably conditioned, withheld or delayed), contact
or communicate with any of the customers
or suppliers, employees or other business relations of the Company in connection with the Transactions
(or otherwise in connection with the Company);
provided, however, that the foregoing restriction shall not prohibit any
contacts by Purchaser or its Representatives or Affiliates with the customers,
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suppliers, or other material business relations
 of the Company in the ordinary course of its own business unrelated and without any reference to the
Transactions.
 

Section 6.4              Exclusivity.
During the period from the date of this Agreement through the Closing (or until such earlier time as this Agreement is
validly terminated
in accordance with ‎Article XI), neither Seller nor the Company shall take or authorize, encourage, instruct, or permit
any other Person on
its or their behalf to take, directly or indirectly, any action to (a) initiate, knowingly encourage or engage
in discussions or negotiations with, (b) solicit or
knowingly encourage the making, submission or announcement of any proposal
by, (c) execute, enter into or become bound by any letter of intent, purchase
agreement, merger agreement, acquisition agreement,
or other similar contract or understanding with, or (d) provide any non-public information to, any
Person (other than Purchaser
and its Affiliates and Representatives) concerning any purchase of Equity Interests of the Company, any merger involving the
Company,
any sale of all or substantially all of the assets of the Company or other similar transaction involving the Company (other than assets
sold in the
ordinary course of business) (each, an “Acquisition Proposal”). Seller and the Company will, and will
cause their respective Representatives to, cease and
cause to be terminated (x) any existing discussions, communications or negotiations
 with any Person (other than Purchaser and Purchaser’s
Representatives) conducted heretofore with respect to any Acquisition Proposal,
and (y) any such Person’s and its Representatives’ access to any electronic
data room granted in connection with any
Acquisition Proposal.
 

Section 6.5              Regulatory
Matters.
 

(a)            Each
of the Parties shall use reasonable best efforts to take, or cause to be taken, all appropriate action to do, or cause to be done,
all
things necessary, proper or advisable under applicable Law or otherwise to consummate and make effective the Transactions as promptly
as practicable,
including to (i) obtain from Governmental Entities all consents, registrations, approvals, permits and authorizations
as are necessary for the consummation
of the Transactions and (ii) promptly (and in no event later than two (2) Business
Days after the date hereof) make all required submissions with respect to
this Agreement required under the HSR Act (it being understood
that the Parties shall use commercially reasonable efforts, but shall not be required, to
make all such required submissions within one
(1) Business Day after the date hereof), and all filing fees of the applicable Governmental Entity associated
with the HSR Act
filing shall be borne and paid by Purchaser.
 

(b)            Each
Party shall respond as promptly as reasonably practicable to any inquiries received from the Federal Trade Commission (the
“FTC”),
the Antitrust Division of the United States Department of Justice (the “Antitrust Division”) and any other requesting
Governmental Entity, for any
additional information requested pursuant to the HSR Act or other Competition Laws in connection with such
filings. The Parties will notify each other
promptly of any material oral communication with, and provide copies of material written
communications with, any Governmental Entity in connection
with any filings made pursuant to this ‎Section 6.5(b).
Each of the Parties shall cooperate reasonably with the other Party in connection with any such filing
(including, to the extent permitted
by applicable Law, providing copies of all such documents to the other Party (except for the Notification and Report
Form required
pursuant to the HSR Act) prior to filing and considering all reasonable additions, deletions or changes suggested in connection therewith)
and in connection with resolving any investigation or other
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inquiry
of the FTC, the Antitrust Division or any other Governmental Entity under any Competition Laws with respect to any such filing. No Party
shall
independently participate in any formal meeting with any Governmental Entities in respect of any such filing, investigation or
other inquiry without giving
the other Party prior notice of the meeting and, to the extent permitted by such Governmental Entities and
applicable Law, the opportunity to attend and/or
participate. To the extent permitted by applicable Laws, and subject to all applicable
privileges (including the attorney client privilege), each Party shall
consult and cooperate reasonably with the other Party, and consider
in good faith the views of each other, in connection with any analyses, appearances,
presentations, memoranda, briefs, arguments, opinions
and proposals made or submitted by or on behalf of any Party hereto in connection with proceedings
under or relating to the HSR Act or
 other Competition Laws. Each of the Parties may, as it deems advisable and necessary, reasonably designate any
competitively sensitive
material provided to the other Party under this ‎Section 6.5(b) as “outside counsel only”
 and may redact documents or materials
provided to the other Party to remove references concerning the valuation of the Company or to
address privilege or confidentiality or business secrets
concerns. Such “outside counsel only” materials and the information
contained therein shall be given only to the outside legal counsel of the receiving
Party and will not be disclosed by such outside legal
 counsel to employees, officers, agents, or directors of the receiving Party, unless express written
permission is obtained in advance
from the source of the materials.
 

(c)            Purchaser
 shall not, and shall not permit any of its Affiliates to, acquire or agree to acquire (including through any merger or
acquisition) any
Person or portion of the assets or Equity Interests thereof, in each case that would reasonably be expected to make it materially more
difficult, or to materially increase the time required, to: (i) obtain the expiration and termination of the waiting period under
the HSR Act applicable to the
Transactions; (ii) avoid the entry of, the commencement of litigation seeking the entry of, or to
 effect the dissolution of, any injunction, temporary
restraining order or other Order that would delay or prevent the consummation of
the Transactions; or (iii) obtain all authorizations, Consents, orders and
approvals of Governmental Entities necessary for the
consummation of the Transactions.
 

(d)            Notwithstanding
 anything to the contrary contained herein, the “reasonable best efforts” of Seller and the Company shall not
require Seller,
the Company or any of their respective Affiliates to (i) expend any money to obtain any Consent (except 50% of the costs associated
with the
HSR Act) required for consummation of the Transactions, (ii) provide financing to Purchaser for consummation of the Transactions
or (iii) agree to any
requirement, condition or action that is not conditioned upon the consummation of the Transactions.
 

(e)            Notwithstanding
anything in this Agreement to the contrary, nothing in this Agreement shall require Purchaser or its Affiliates to
(and, without the
Purchaser’s prior written consent, the Company and Seller shall not) propose, commit to or effect the sale, license or divestiture
of any
assets, properties, products, product lines, services or businesses of Purchaser, the Company or any of their respective Subsidiaries
or Affiliates, or take or
commit to take any action that limits its freedom of action with respect to, or its ability to retain, any
of the assets, properties, products, product lines,
services or businesses of Purchaser, the Company or any of their respective Subsidiaries
or Affiliates. Notwithstanding anything in this Agreement to the
contrary, the “reasonable best efforts” of Purchaser shall
not require Purchaser or any of its
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Affiliates to agree to any requirement, condition
or action that is not conditioned upon the consummation of the Transactions.
 

Section 6.6              Financing
Cooperation.
 

(a)            From
 the date of this Agreement through the earlier of the Closing and the valid termination of this Agreement, subject to the
limitations
 set forth in this ‎Section 6.6, and unless otherwise agreed by Purchaser, the Company agrees to use reasonable best
 efforts to provide such
assistance (and use reasonable best efforts to cause its personnel and advisors to provide such assistance) as
 is reasonably requested by Purchaser in
connection with the arrangement of any Debt Financing for purposes of consummating the Transactions.
 

(b)            Subject
to Section 6.6(d), such assistance shall include, but not be limited to, the following:
 

(i)            furnishing
 Purchaser and the Debt Financing Sources as promptly as reasonably practicable (or (x) in the case of any
audited financial statements
furnished pursuant to clause (A), as promptly as reasonably practicable but in no event more than 120 days after the relevant
fiscal
year and (y) in the case of any unaudited quarterly financial statements furnished pursuant to clause (A), as promptly as reasonably
practicable but in
no event more than 45 days after the relevant fiscal quarter) with (A) the Required Information; provided,
that in no event shall the Required Information be
deemed to include, nor shall the Company otherwise be required to provide, any information
regarding any post-Closing or pro forma financial statements,
post-Closing pro forma adjustments desired to be incorporated into any
information used in connection with the Debt Financing (including any synergies or
cost savings), projections, ownership or an as-adjusted
 capitalization table, and (B) for any fiscal quarter ending after the date hereof and prior to the
Closing, such other financial
and other pertinent information pertaining to the Company (it being understood that the Company shall not be required to
provide any
financial statements other than those required pursuant to the definition of Required Information);
 

(ii)            reserved;
 

(iii)          preparing
for and participating in (through management with appropriate seniority and expertise) a reasonable number of
meetings, presentations,
road shows, drafting sessions, due diligence sessions, sessions with rating agencies and other customary syndication activities in
connection
with the Debt Financing at reasonable times and upon reasonable advanced notice;
 

(iv)          solely
 as required by the terms of the Debt Financing Commitment, using reasonable best efforts to request that the
independent auditors of
the Company assist and cooperate with Purchaser in connection with the Debt Financing (it being understood that the Company
cannot control
the timing of the independent auditors’ response and shall not be responsible for any delay in procuring such response);
 

(v)           using
reasonable best efforts to assist Purchaser and the Debt Financing Sources in Purchaser’s preparation of any bank
information memoranda
 and similar documents and any materials for rating agency presentations, including execution and delivery of customary
authorization
letters related thereto (including customary representations with respect
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to the absence
 of material non-public information in the public-side versions of documents and the absence of material misstatements or omissions);
provided that Purchaser is solely responsible for the content of any pro forma financial statements, synergies, projections or
adjustments contained therein
other than the content of historical financial information of the Company contained therein;
 

(vi)          solely
with respect to the Company, using reasonable best efforts to facilitate the pledging of, granting a security interest
in and obtaining
perfection of any liens on, collateral in connection with and solely to the extent effective subject to the occurrence of the Closing;
 

(vii)         using
 reasonable best efforts to obtain documents reasonably requested by Purchaser or the Debt Financing Sources
relating to the repayment
of the Payoff Indebtedness, and the release on the Closing Date of all related liens, including the Payoff Letters;
 

(viii)        providing
 as promptly as reasonably practicable (and in any event, no less than three (3) Business Days prior to the
Closing Date) all documentation
and other information required by bank regulatory authorities under applicable “know your customer” and anti-money
laundering
 rules and regulations, including (A) the USA Patriot Act and (B) a certification regarding beneficial ownership as
 required by 31 C.F.R.
§1010.230 to any Debt Financing Source that has requested such certification, relating to the Company prior
 to the Closing, in each case as reasonably
requested of the Company in writing by Purchaser or the Debt Financing Sources at least ten
(10) Business Days prior to the Closing Date;
 

(ix)          executing
 and delivering definitive documents and closing certificates relating to the Debt Financing as may be
reasonably requested by Purchaser,
in each case subject to the occurrence of the Closing; and
 

(x)           causing
the officers of the Company who will remain officers of the Company immediately after the Closing to take, in
their capacities as post-Closing
 officers, all reasonable corporate and other actions, subject to the occurrence of the Closing and approval of the post-
Closing boards
of the Company, to permit the consummation of the Debt Financing and the proceeds thereof to be made available to Purchaser at the
Closing.
 

(c)            The
Company hereby consents to the use of all of its logos in connection with the Debt Financing; provided, that such trademarks
and
logos are used solely in a manner that is not intended, or reasonably likely, to harm or disparage the Company or the reputation or goodwill
of the
Company.
 

(d)            
Notwithstanding anything in this Agreement to the contrary, (i) except with respect to the authorization
letters referred to in clause
(b)(v) above and “know your customer” information referred to in clause (b)(viii) above, the
Company shall not be required to pay any commitment or
other similar fee or enter into any binding agreement or commitment or incur any
other actual or potential Liability in connection with the Debt Financing
(or any Alternative Financing) that is not subject to the occurrence
of the Closing, (ii) no director, manager, officer or employee of the Company shall be
required to deliver any certificate or take any
other action pursuant to this Section 6.6 to the extent any such action would reasonably be expected to result
in personal liability
to such director, manager, officer or employee, (iii) neither the Company nor
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any of its respective directors or officers shall be obligated to
 adopt resolutions or execute consents to approve or authorize the execution of the Debt
Financing (or any Alternative Financing), provided
that this clause (iii) shall not prohibit the adoption or execution of any resolutions or consents effective
no earlier
than the Closing Date by any persons that shall remain or will become officers or directors of the Company immediately following the
Closing,
(iv)  the Company shall not be required to deliver any financial statements for any period that is not otherwise specifically
 required hereunder, (v)  the
Company shall not be required to take any action that will conflict with or violate or result in the
contravention of, or could reasonably be expected to result
in a violation or breach of, or default under, any Law in any material respect
or Material Contract (in each case prior to the Closing), (vi) the Company shall
not be required to take any action that would reasonably
be expected to cause any condition to the Closing set forth in this Agreement to fail to be satisfied
or otherwise cause any breach of
this Agreement that would provide Purchaser the right to terminate this Agreement, and (vii) the Company shall not be
required to
cause the delivery of any legal opinions or any certificate as to solvency.
 

(e)            On
the Closing Date or following the valid termination of this Agreement, Purchaser shall promptly reimburse the Company for all
reasonable
and documented out-of-pocket costs and expenses incurred by the Company and payable to unaffiliated third parties in connection with
such
assistance; provided, that Purchaser shall not be required to reimburse the Company for costs and expenses with respect to
financial statements, financial
information or other materials prepared prior to the date hereof or, after the date hereof, that the
Company would have prepared in the ordinary course of
business.
 

(f)            Purchaser
 shall indemnify and hold harmless the Company and its personnel, Representatives, agents, and advisors from and
against any and all liabilities,
losses, damages, claims, costs, expenses, interest, fines, awards, judgments, and penalties suffered or incurred by any of them
in connection
with the Debt Financing or any requested assistance or activities provided in connection therewith; provided, that the foregoing
shall not
apply in the Company’s personnel or advisors’ willful misconduct, bad faith or gross negligence.
 

(g)            The
Company shall not be required to provide any such assistance that would unreasonably interfere with its business operations.
Such assistance
shall not include any actions that the Company determines, in its reasonable judgment, exercised in good faith, would result in a violation
of any confidentiality arrangement, or jeopardize any legal or other applicable privilege. Neither Purchaser nor the Debt Financing Sources
shall have the
right to perform any investigative procedures that involve physical disturbance or damage to any property or other assets
of the Company.
 

(h)            The
 Company shall have the right, but not the obligation, to review and comment on any marketing materials relating to the
Company’s
operation and performance prior to the dissemination of such materials to potential Debt Financing Sources (or filing with any Governmental
Entity); provided, that the Company shall communicate in writing its comments, if any, to Purchaser and its counsel within a reasonable
period of time
under the circumstances and consistent with the time accorded to other participants who were asked to review and comment
on such marketing materials.
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Section 6.7      Termination
of Affiliate Agreements. Prior to the Closing Date, Seller shall cause to be terminated all Affiliate Agreements (such

termination
 to be in form and substance reasonably acceptable to Purchaser), except for (a)  those Affiliate Agreements listed on ‎Section  6.7
 of the
Disclosure Schedule, and (b) any Transaction Documents, effective as of no later than the Closing and in a manner and
on such terms that shall not subject
the Company, Purchaser, or their respective Affiliates to any ongoing liability or performance obligation
thereunder on or after the Closing Date, or that
would require any of the Company, Purchaser, or their respective Affiliates to make
any termination, indemnity, or other payment on or after the Closing
Date.
 

Section 6.8      Financing.
 

(a)            Notwithstanding
anything in this Agreement to the contrary, Purchaser acknowledges and agrees that Purchaser’s obligations under
this Agreement
are not conditioned in any manner whatsoever upon Purchaser obtaining the Debt Financing to satisfy the Financing Purposes, and the
obtaining
of the Debt Financing is not a condition to Closing or the consummation of the Transactions.
 

(b)            Purchaser
shall, and shall cause its controlled Affiliates to, use reasonable best efforts to take, or cause to be taken, all actions, and
to do,
or cause to be done, all things necessary to arrange, consummate and obtain the Debt Financing on the terms and conditions described
in the Debt
Financing Commitment and the Fee Letter (including the “market flex” provisions set forth in the Fee Letter)
by no later than the Closing Date, including
using its (and causing its controlled Affiliates to use) reasonable best efforts to (i)  maintain
 in full force and effect (and comply with their respective
obligations under) the Debt Financing Commitment on the terms and conditions
contained therein (including, to the extent the same are exercised, the
“market flex” provisions set forth in the Fee Letter)
until the Transactions are consummated (other than modifications to such terms and conditions as are
acceptable to Purchaser so long
 as such modifications would not violate the restrictions on amendments and modifications otherwise set forth in
Section 6.8(c)),
 (ii)  negotiate and enter into definitive agreements with respect thereto on the terms and conditions contained therein (including,
 to the
extent the same are exercised, the “market flex” provisions set forth in the Fee Letter) or on other terms acceptable
to Purchaser that would not (A) reduce
the aggregate amount of the Debt Financing to an amount less than, when taken together with
cash available to the Purchaser, the amount necessary to
satisfy the Financing Purposes, or (B)  impose new or additional conditions
 precedent to the receipt of all or any portion of the Debt Financing and
(iii) taking into account the expected timing of Closing
pursuant to Section 2.4, satisfy on a timely basis (or obtain a waiver of) all conditions applicable to
Purchaser in the
 Debt Financing Commitment. If all of the conditions to Purchaser’s obligations under Section  8.1 and Section  8.2
 (other than those
conditions that by their terms, are to be satisfied on the Closing Date; provided that each such condition
 is then capable of being satisfied) have been
satisfied or waived, Purchaser shall cause the Debt Financing to be consummated, and shall
cause the Debt Financing Sources to fund the Debt Financing,
in each case at or prior to the Closing.
 

(c)            Purchaser
 shall not, and shall cause its controlled Affiliates not to, permit any amendment, restatement, modification, waiver,
termination or
 replacement of the Debt Financing Commitment (or any portion of the Debt Financing thereunder) without the prior written consent of
Seller
 that (i)  reduces (or could have the effect of reducing) the amount of aggregate cash proceeds available from the Debt Financing
 (including by
increasing the amount of fees to be
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paid or original issue discount) to an amount less than, when taken together with cash
 available to the Purchaser, the amount necessary to satisfy the
Financing Purposes, (ii) imposes new or additional conditions to
the receipt of all or any portion of the Debt Financing or expands, amends or modifies any
conditions to the receipt of all or any portion
of the Debt Financing on the Closing Date, or (iii) would reasonably be expected to (A) delay, prevent,
impede or make less
likely the funding of the Debt Financing (or satisfaction of the conditions to the Debt Financing) on the Closing Date or otherwise
prevent,
delay or impair the ability or likelihood of Purchaser to timely consummate the Transactions or (B) adversely impact the ability
of Purchaser to
enforce its rights against the Debt Financing Sources or any other parties to the Debt Financing or the definitive agreements
 with respect thereto or
(iv) relieves or releases any Debt Financing Source from its obligations under the Debt Financing Commitment
(other than as expressly provided for in the
Debt Financing Commitment as in effect on the date hereof in connection with the designation
of additional arrangers); provided, that, for the avoidance of
doubt, Purchaser may amend, restate or modify the Debt Financing
Commitment to (1) add or replace lenders, lead arrangers, bookrunners, syndication
agents or similar entities that have not executed
the Debt Financing Commitment as of the date hereof and to grant to such Debt Financing Sources such
approval rights as are customarily
 granted to additional lenders, lead arrangers, bookrunners, syndication agents or similar entities, (2)  increase the
commitments
or the amount of indebtedness thereunder, (3)  amends the definitive agreements with respect to the Debt Financing to give effect
 to any
“market flex” terms contained in the Debt Financing Commitment, or (4) amend titles, allocations and fee sharing
arrangements with respect to existing
and additional Debt Financing Sources. Purchaser shall promptly deliver copies of any amendment,
 modification, supplement or waiver to the Debt
Financing Commitment or Fee Letter to Seller (which may, in the case of the Fee Letter,
be redacted as provided in Section 5.7).
 

(d)            If
all or any portion of the Debt Financing becomes unavailable on the terms and conditions contemplated in the Debt Financing
Commitment
 (including the “market flex” provisions set forth in the Fee Letter), or if Purchaser reasonably determines that such funds
 may become
unavailable to Purchaser on the terms and conditions set forth therein, Purchaser shall as promptly as practicable following
the occurrence of such event
(i) notify Seller in writing thereof as promptly as practicable after obtaining knowledge thereof,
(ii) use its reasonable best efforts to obtain and to negotiate
and enter into definitive agreements with respect to alternative
 financing in an amount equal to such portion of the Debt Financing from the same or
alternative debt financing sources (“Alternative
Financing”) on terms and conditions no less favorable to Purchaser, taken as a whole, than as contemplated
by the Debt Financing
Commitment (taking into account the “market flex” provisions set forth in the Fee Letter) or otherwise sufficient to enable
Purchaser
to consummate the Transactions, and (iii) use its reasonable best efforts to obtain a new financing commitment letter
 that provides for such Alternative
Financing and, promptly after execution thereof, deliver to Seller true, complete and correct copies
of the new commitment letter and the related fee letters
(which may, in the case of fee letters, be redacted as provided in Section 5.7)
and related definitive financing documents with respect to such Alternative
Financing. In the event any Alternative Financing is obtained
and a new debt financing commitment is entered into in accordance with this Section 6.8(d),
references in this Agreement
to (A) “Debt Financing Commitment” shall be deemed to include and mean any new debt financing commitment to the extent
then in effect and include and mean the Debt Financing Commitment to the extent not superseded by a new debt financing commitment, as
the case may
be, at the time in question and any new debt financing commitment to the extent then in effect, and (B) “Debt
Financing” shall

 

60



 

 
include and mean the financing contemplated by the Debt Financing Commitment as modified pursuant to the immediately
preceding clause (A).
 

(e)            Purchaser
shall, as promptly as practicable after obtaining knowledge thereof, give Seller written notice of any (i) material breach
or default
 (or any event or circumstance that, with or without notice, lapse of time or both, could reasonably be expected to give rise to any breach
or
default) related to the Debt Financing, (ii)  actual or threatened (in writing) withdrawal, repudiation or termination by any
 party to the Debt Financing
Commitment or definitive agreements related to the Debt Financing, (iii)  material dispute or disagreement
 between or among any parties to the Debt
Financing Commitment or definitive agreements related to the Debt Financing with respect to
the obligation to fund the Debt Financing or the amount of
the Debt Financing to be funded at the Closing, (iv) without limiting
any of Seller’s rights hereunder, amendment or modification of, or waiver under, the
Debt Financing Commitment and the Debt Financing,
(v) notification from one or more parties to the Debt Financing Commitment or any party to any
definitive agreements related to
 the Debt Financing of the failure or inability to satisfy one or more conditions precedent to the Debt Financing, or
(vi) change,
circumstance or event that causes Purchaser to believe that it shall not be able to timely obtain all or any portion of the Debt Financing.
As
soon as reasonably practicable, but in any event within three (3) Business Days after the date Seller delivers to Purchaser a
written request, Purchaser shall
provide any information reasonably requested by Seller relating to any circumstance referred to in clauses (i) –
(vi) of the immediately preceding sentence.
Purchaser shall keep Seller informed on a reasonably current basis of the status of
 its efforts to arrange the Debt Financing contemplated by the Debt
Financing Commitment. In the event that Purchaser commences an enforcement
action to enforce its rights under any agreement in respect of the Debt
Financing or to cause any Debt Financing Source to fund all or
any portion of the Debt Financing, Purchaser shall keep Seller reasonably informed of the
status of such enforcement action.
 

Section 6.9      Section 280G.
Prior to the Closing Date, the Company shall (a) solicit and use commercially reasonable efforts to obtain (which shall
not require
 any payment by the Company) from any Person who has a right or potential right to any payments and/or benefits in connection with the
transactions contemplated by this Agreement that could be deemed to constitute “parachute payments” pursuant to Section 280G
of the Code, a waiver
(which shall not apply if the shareholder approval hereinafter described is obtained) of such Person’s rights
to all of such payments and/or benefits that
exceed an amount equal to three times such Person’s “base amount” (within
the meaning of Section 280G of the Code) less one dollar (such waived portion
of any payments and/or benefits, “Waived
280G Benefits”) and (b) solicit and use commercially reasonable efforts to obtain (which shall not require any
payment
 by the Company) the approval by Seller, to the extent and in the manner required under Section  280G(b)(5)(B)  of the Code and
 regulations
thereunder, of any Waived 280G Benefits. Prior to distributing any materials relating to such vote (including any waivers,
 consents or disclosure
statements, and the related Code Section 280G analysis and calculations), Seller shall provide Purchaser
with drafts of such materials and a reasonable
opportunity to comment on such drafts. At least five (5) Business Days prior to the
Closing Date, Purchaser shall provide Seller in writing with all material
and relevant details concerning any compensation arrangements
implemented, or to be implemented, by or at the direction of Purchaser that could, when
aggregated with any other compensation arrangements,
give rise to a “parachute payment” disregarding any waivers.
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ARTICLE VII

OTHER COVENANTS
 

Section 7.1      Publicity.
 

(a)            From
and after the date of this Agreement, except to the extent required by applicable Law or the rules of any national securities
exchange
 (in which case each Party agrees to use commercially reasonable efforts to consult with the other Parties as far in advance as reasonably
practicable prior to any such disclosure as to the form and content of such disclosure and to consider any comments of the other Party
in good faith), none
of the Parties or any of its respective Affiliates shall issue or cause the publication of any press release or
other public or industry announcement, statement
or acknowledgment with respect to this Agreement or any of the Transactions without
 the written consent of Seller, in the case of Purchaser and its
Affiliates (including, following the Closing, the Company), or Purchaser,
 in the case of Seller and its Affiliates (including, prior to the Closing, the
Company), and the Parties shall consult with each other
and consider in good faith each other’s comments with respect to the form and content of any such
press release or other public
or industry announcement, statement or acknowledgment; provided that Seller and its Affiliates shall be entitled to disclose
such
information to (i) any affiliated private equity, venture capital or similar funds that directly or indirectly control Seller or
such Affiliates (and their
respective affiliated or successor funds), (ii)  any existing and prospective investors in such funds
 or successor or affiliated funds or (iii)  any of their
respective limited partners, lenders, Affiliates or tax, accounting or legal
 Representatives, in each case who agree, or otherwise have a duty, to keep
confidential such information; provided, further,
 that Purchaser and its Affiliates shall be entitled to disclose such information to any of its lenders,
Affiliates or tax, accounting,
or legal Representatives, in each case who agree, or otherwise have a duty, to keep such information confidential.
 

(b)            Each
Party shall, and shall cause its Affiliates to, and shall cause its and their respective Representatives to, hold in confidence the
existence
 of this Agreement, the other Transaction Documents, and the terms hereof and thereof, and each such Person shall not disclose any such
information to any other Person; provided, however, that any such Person may disclose any such information: (i) that
becomes generally available to the
public other than through a breach by the applicable Party, any of its Affiliates or any of its or
 their respective Representatives of their respective
obligations under this ‎Section 7.1; (ii) to
its respective tax, accounting or legal Representatives who agree, or otherwise have a duty, to keep confidential
such information; (iii) as
required by applicable Law or the rules or regulations of any applicable United States securities exchange, (iv) as required
by any
Governmental Entity or under any subpoena, civil investigative demand or other similar process by a court of competent jurisdiction
having jurisdiction
over such Person (provided, however, that the applicable Person shall give advance written notice,
to the extent legally permissible and practicable, of such
compelled disclosure to the other Party, and shall cooperate with the other
Party, as reasonably requested by such other Party, in connection with any efforts
to prevent or limit the scope of such disclosure,
at such other Party’s sole cost and expense); or (v) with the other Party’s prior written consent; and after the
Closing,
Purchaser and its Affiliates may disclose such information.
 

(c)            Nothing
in this ‎Section 7.1 shall restrict or prohibit Purchaser or any of its Affiliates from making any (i) customary
announcement
or other communication in connection
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with the arrangement of the Debt Financing (including, for the avoidance of doubt,
 such announcement or communications that Purchaser reasonably
determines in good faith are required to ensure that any document concerning
the Debt Financing does not contain any untrue statement of a material fact
or omit to state any material fact necessary in order to
make the statements therein not misleading in light of the circumstances in which they are made), or
(ii)  any disclosures regarding
 the Company in connection with the Debt Financing to the extent such disclosure is of the type and nature previously
disclosed by the
Company to investors in its debt.
 

Section 7.2      Further
Assurances.
 

(a)            Subject
to the terms and conditions of this Agreement, each of the Parties agrees that, from and after the date hereof, at the request
of the
other Party, it shall execute and deliver, or cause to be executed and delivered, to the other Party such further documents or instruments
of any kind
and take, or cause to be taken, such other actions as may be reasonably necessary, proper or advisable to carry out any of
the provisions of this Agreement
or the Transactions. Each Party shall bear its own costs and expenses in compliance with this ‎Section 7.2(a).
 

(b)            Following
the Closing, in the event that through inadvertence, mistake, or otherwise, Purchaser or Seller discovers that any asset
used in the
operation of the Company’s business was retained by Seller and, as a result, was not delivered to Purchaser at the Closing, Seller
shall transfer,
assign, convey, and deliver such asset to Purchaser for no additional consideration (with any related cost and expense
to be equally borne by Purchaser and
Seller), and shall execute such further documents and instruments necessary to give effect to and
evidence such transfer, assignment, conveyance, and
delivery to Purchaser.
 

Section 7.3      Post-Closing
Confidentiality.
 

(a)            For
 a period of three (3)  years following the Closing, Seller shall (and shall cause its other Affiliates and Representatives to)
maintain
 the confidentiality of, not use, and not divulge to any Person any and all confidential, proprietary and non-public information and materials,
whether in written, verbal, graphic or other form, concerning the Company, including any confidential discussions or negotiations related
 thereto
(collectively, “Company Confidential Information”), except that neither Seller nor any of its Affiliates or
Representatives shall have any obligation under
this ‎Section 7.3 with respect to any Company Confidential
Information that: (i) after the date of this Agreement becomes generally available to the public
other than through a breach by
Seller, its Affiliates and Representatives of the obligations under this ‎Section 7.3; or (ii) is
provided to Seller or any of its
Affiliates after the Closing by a third party that was not bound by any duty of confidentiality to Purchaser,
 the Company or any of their respective
Affiliates. Notwithstanding anything to the contrary herein, Seller shall (and shall direct its
Affiliates and Representatives to) maintain the confidentiality
of, not use, and not divulge to any Person any Company Confidential Information
constituting a Trade Secret in accordance with applicable Law until such
time as such information no longer constitutes a Trade Secret.
Prior to the Closing, Seller shall provide and shall cause all its other Associated Persons to
provide all confidential, proprietary
and non-public information and materials, whether in written, verbal, graphic or other form, concerning the Company
in their respective
possession to the Company and, at the request of the
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Company after the Closing, destroy any such information and materials in their possession
that is in written or graphic form.
 

(b)            Notwithstanding
 the foregoing, Seller shall not be in breach of this ‎Section  7.3 as a result of any disclosure of Company
Confidential Information (i)  that is required or requested by applicable Law or by any Governmental Entity or under any subpoena,
 civil investigative
demand or other similar process; provided, however, that Seller shall, to the extent legally permissible
and reasonably practicable, give advance written
notice of such compelled disclosure to Purchaser, and shall cooperate with Purchaser,
as reasonably requested by Purchaser, in connection with any efforts
to prevent or limit the scope of such disclosure, at Purchaser’s
sole cost and expense, or (ii) to (A) any affiliated private equity, venture capital or similar
funds that directly or indirectly
control Seller or its Affiliates (and their respective affiliated or successor funds), (B) any existing and prospective investors
in such funds or successor or affiliated funds or (C) any of their respective limited partners, lenders, Affiliates or tax, accounting
or legal Representatives,
in each case who agree, or otherwise have a duty, to keep such information confidential.
 

Section 7.4      Directors’
and Officers’ Indemnification.
 

(a)            For
a period of six (6) years after the Closing, Purchaser shall not, and shall cause the Company not to, amend, repeal or otherwise
modify the exculpation, indemnification or advancement of expenses provisions of the Organizational Documents of the Company as in effect
 at the
Closing in any manner that would adversely affect the rights thereunder of individuals who at the Closing were directors, officers,
managers, employees or
holders of equity interests of the Company (the “D&O Indemnified Persons”).
 

(b)            At
 the Closing, Purchaser shall, or shall cause the Company to, obtain, maintain and fully pay for irrevocable “tail” insurance
policies (the “D&O Tail”) naming all Persons who were directors or officers of the Company prior to the Closing
as direct beneficiaries with a claims
period of at least six (6) years following the Closing Date with respect to management liability
insurance in an amount and scope at least as favorable as the
Company’s existing policies with respect to matters existing or occurring
at or prior to the Closing Date. The D&O Insurance Expenses shall be borne and
paid 50% by Purchaser and 50% by Seller (as a Company
Transaction Expense); provided, that, in no event shall Purchaser and Seller, collectively, be
required to expend on such D&O
Insurance Expenses more than three hundred percent (300%) of the aggregate annual premium currently paid for such
policies. Purchaser
shall not, and shall cause the Company not to, cancel or change such insurance policies in any respect.
 

(c)            In
the event that Purchaser, the Company or any of their respective successors or assigns (i) consolidates with or merges into any
other Person, or (ii) transfers all or substantially all of its properties and assets to any Person, then and in either such case,
Purchaser shall make proper
provision so that the successors and assigns of Purchaser or the Company, as the case may be, shall assume
(including, by operation of law) the obligations
set forth in this ‎Section 7.4. The provisions of this
‎Section 7.4(c) shall survive the consummation of the Closing.
 

(d)            This
‎Section 7.4 is intended to be for the benefit of, and shall be enforceable by, the D&O Indemnified
Persons. The rights to
indemnification and the other rights provided for
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herein shall not be deemed exclusive of any other rights to
which such a Person is entitled, whether pursuant to applicable Law, Contract or otherwise.
 

Section 7.5      Post-Closing
Record Retention and Access. For a period of seven (7) years after the Closing, Purchaser shall provide, and shall cause
the
 Company to provide, Seller and its authorized Representatives with reasonable access (for the purpose of examining and copying), during
 normal
business hours, to any books and records and other materials in the possession of the Company relating to periods or occurrences
prior to or on the Closing
Date for the preparation of financial statements and Tax Returns, including for periods ending on or prior
 to the Closing Date, or compliance with the
rules and regulations of any Governmental Entity. Unless otherwise consented to in writing
by Seller, Purchaser shall not and shall cause the Company not
to, for a period of seven (7) years following the Closing Date, destroy,
 alter or otherwise dispose of any books and records and other materials of the
Company, or any portions thereof, relating to periods
prior to the Closing Date without first offering to surrender to Seller such books and records and
materials or such portions thereof;
provided, that nothing herein shall require the Company to suspend any document preservation policies that it may adopt
in the ordinary
course of business for electronic data.
 

Section  7.6      R&W
 Insurance Policy. Purchaser shall cause the R&W Insurance Policy to be conditionally bound as of the date hereof.
Section VIII.B.(i) of
the form R&W Insurance Policy provided to Seller pursuant to Section 5.11 shall not be amended in any way that would
be adverse to
Seller or any of its Affiliates or Related Parties without Seller’s prior written consent.
 

Section 7.7      Seller
Equity Documents. From and after the date hereof, Seller shall enforce all of its rights under the Seller Equity Documents
permitting
Seller to retain any portion of the proceeds from a sale of the Company from any of Seller’s equityholders that are directors,
officers, employees,
consultants, or service providers of the Company in accordance with the terms of such Seller Equity Documents, and
Seller shall not grant any waivers
under, or amend the terms of, any such rights under the Seller Equity Documents without Purchaser’s
prior written consent.
 

ARTICLE VIII
CONDITIONS TO CLOSING

 
Section 8.1      Conditions
to Obligations of Each Party. The respective obligations of each Party to consummate the Transactions are subject to the

satisfaction
at or prior to the Closing of the following conditions, any of which may, to the extent permitted by applicable Law, be waived in writing
by
Purchaser and Seller:
 

(a)            No
 Order. No Governmental Entity shall have enacted, issued, promulgated, enforced or entered any Law or Order (whether
temporary, preliminary
or permanent) that shall be in effect and restrains, enjoins or otherwise makes illegal the consummation of the Transactions, and
there
 shall not be any pending Proceeding that would reasonably be expected to restrain, enjoin or otherwise make illegal the consummation
 of the
Transactions.
 

(b)            HSR
Act. The waiting period (and any extensions thereof) applicable to the Transactions under the HSR Act shall have expired or
otherwise
been terminated.
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Section 8.2      Additional
Conditions to Obligations of Purchaser. The obligations of Purchaser to consummate the Transactions shall be subject to

the satisfaction
at or prior to the Closing of the following additional conditions, any of which may be waived in writing by Purchaser in its sole discretion:
 

(a)            Representations
and Warranties of the Company and Seller. (i) The representations and warranties set forth in the first sentence of
Section 3.1,
Section 3.2, Section 3.3, Section 3.20, the first sentence of ‎Section 4.1,
Section 4.2, Section 4.3, and Section 4.6 shall be true and correct in all
respects (except for de
minimis inaccuracies) as of the date hereof and as of the Closing Date (or in the case of any such representations and warranties
that
are made as of a specified date, such representations and warranties shall be true and correct in all respects (except for de
minimis inaccuracies) as of the
date hereof and as of such specified date), (ii) the representation and warranty contained in
Section 3.6(a) shall be true and correct in all respects as of the
date hereof and as of the Closing Date, and (iii) all
other representations and warranties of Seller and the Company contained in Article III and Article IV
shall
be true and correct as of the date hereof and as of the Closing Date (or in the case of any such representations and warranties that
are made as of a
specified date, such representations and warranties shall be true and correct as of the date hereof and as of such specified
date), in each case without giving
effect to any limitation or qualification as to “materiality” (including the word “material”)
or “Material Adverse Effect” set forth therein, except where,
with respect to clause (iii) only, the failure to be so
true and correct would not, individually or in the aggregate, have a Material Adverse Effect.
 

(b)            Performance
by Seller and the Company. Seller and the Company shall each have performed and complied in all material respects
with all of their
 respective covenants, obligations and agreements required by this Agreement to be performed or complied with by it prior to or at the
Closing.
 

(c)            No
Material Adverse Effect. Since the date hereof, there shall not have occurred, and be continuing, a Material Adverse Effect.
 

(d)            Bring-Down
Certificates. (i) Seller shall have delivered to Purchaser a certificate dated as of the Closing Date and executed by an
officer
 of Seller certifying that the conditions set forth in ‎Section  8.2(a)  and ‎Section  8.2(b)  (as
 they relate to Seller) have been satisfied, and (ii)  the
Company shall have delivered to Purchaser a certificate dated as of the
 Closing Date and executed by an officer of the Company certifying that the
conditions set forth in ‎Section 8.2(a) and
‎Section 8.2(b) (as they relate to the Company) and ‎Section 8.2(c) have
been satisfied.
 
In no event shall the receipt of, or the availability
of, any funds to be provided as part of, the Debt Financing or any other financing be a condition to
Purchaser’s obligation to
consummate the Transactions.
 

Section 8.3      Additional
Conditions to Obligations of Seller and the Company. The obligations of Seller to consummate the Transactions shall be
subject to
 the satisfaction at or prior to the Closing of the following additional conditions, any of which may be waived in writing by Seller in
 its sole
discretion:
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(a)            Representations
 and Warranties Regarding Purchaser. (i)  The representations and warranties set forth in the first sentence of

Section 5.1,
‎Section 5.2, and ‎Section 5.4 shall be true and correct in all respects (except for de
minimis inaccuracies) as of the date hereof and as of the
Closing Date (or in the case of any such representations and warranties
that are made as of a specified date, such representations and warranties shall be
true and correct in all respects (except for de
minimis inaccuracies) as of the date hereof and as of such specified date), and (ii) all other representations and
warranties
of Purchaser contained in Article V shall be true and correct as of the date hereof and as of the Closing Date (or in the
 case of such other
representations and warranties of Purchaser contained in this Agreement that are made as of a specified date, such
representations and warranties shall be
true and correct as of the date hereof and as of such specified date), in each case without giving
effect to any limitation or qualification as to “materiality”
(including the word “material”) or “material
adverse effect” set forth therein, except where, with respect to clause (ii) only, the failure to be so true and
correct would
not, individually or in the aggregate, reasonably be expected to have a material adverse effect on Purchaser’s ability to timely
perform its
obligations under this Agreement or to consummate the Transactions.
 

(b)            Performance
 by Purchaser. Purchaser shall have performed and complied in all material respects with all of its covenants,
obligations and agreements
required by this Agreement to be performed or complied with by it prior to or at the Closing.
 

(c)            Bring-Down
Certificate. Purchaser shall have delivered to Seller a certificate dated as of the Closing Date and executed by an
officer of Purchaser
certifying that the conditions set forth in ‎Section 8.3(a) and ‎Section 8.3(b) have
been satisfied.
 

ARTICLE IX
TAX MATTERS

 
Section 9.1      Transfer
Taxes. All transfer, stamp, documentary, sales, use, registration, value-added and other similar Taxes and related amounts

(including
 any penalties, interest and additions to Tax) and all costs (including accounting and legal fees) associated with preparing and filing
 all Tax
Returns related to such Taxes imposed on the Company or Seller in connection with this Agreement (“Transfer Taxes”)
shall be borne and paid 50% by
Purchaser and 50% by Seller (as a Company Transaction Expense). At least ten (10) days prior to filing
any such Tax Return, Purchaser shall provide a
copy of such Tax Return to Seller for its review and comment and Purchaser shall consider
in good faith any comments provided by Seller. Purchaser, shall
timely file such Tax Returns with the appropriate Governmental Entity.
The Parties shall, and shall cause their respective Affiliates to, reasonably cooperate
to timely prepare and file any Tax Returns or
 other filings relating to such Transfer Taxes, including any claim for exemption or exclusion from the
application or imposition of any
Transfer Taxes.
 

Section 9.2      Cooperation
on Tax Matters. Purchaser and Seller shall cooperate, to the extent reasonably requested by the other party, with respect
to the
filing of Tax Returns and any audit, litigation or other Proceeding with respect to Taxes. Such cooperation shall include the retention
and provision of
records and information relevant to such audit, litigation or other Proceeding and making employees available on a mutually
convenient basis to provide
additional information; provided that nothing herein shall require the disclosure of any information
or document which could result in the loss or waiver of
the attorney client or other applicable
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privilege reserved to Seller or Purchaser
under this Agreement. Purchaser and Seller agree to retain records with respect to Tax matters pertinent to the
Company until the expiration
of the relevant statute of limitations. Notwithstanding anything herein to the contrary, Purchaser shall have the sole right to
control
any such audit, litigation, or other Proceeding with respect to any Tax of the Company after the Closing.
 

Section 9.3      Transaction
Tax Deductions. Notwithstanding anything else contained herein, any income Tax deduction arising from the Transaction
Tax Deductions,
as finally determined, shall be deducted in a taxable period ending on or before the Closing Date, to the extent permitted under applicable
Law; provided that, the Parties agree that 70% of any success-based fees shall be treated as so deductible in accordance with
the safe-harbor election of
Rev. Proc. 2011-29 (or corresponding state or local election).
 

Section 9.4      Post-Closing
Actions. No election under Section 338 or Section 336 of the Code shall be made in connection with the Transactions.
After
the Closing Purchaser, in its sole discretion, shall be permitted to enter into, or cause the Company to enter into, any voluntary disclosure
agreement
with any Governmental Entity with respect to any Tax of the Company; provided that such voluntary disclosure agreement
will not affect the amount of
any Taxes reflected on the Closing Date Statement or any indemnification obligation of the Seller under
this Agreement.
 

Section 9.5      Tax
Returns.
 

(a)            Purchaser
shall prepare and file, or cause to be prepared and filed, in a timely manner all Tax Returns of the Company for any Pre-
Closing Tax
Period or Straddle Period that are due after the Closing Date. With respect to any such Tax Returns that would reasonably be expected
to affect
any amount reflected on the Closing Date Statement as finally determined pursuant to ‎Section  2.3(c)  (“Applicable
 Pre-Closing Tax Returns”), such
Applicable Pre-Closing Tax Returns shall be prepared in a manner consistent with the prior
practice of the Company. Purchaser shall make available to
Seller drafts of any Applicable Pre-Closing Tax Return no later than twenty
(20) days prior to the due date for such Applicable Pre-Closing Tax Return for
Seller’s review and comment, which comments Purchaser
shall consider in good faith.
 

(b)            With
respect to any Tax Returns of the Company that are due prior to the Closing Date, Seller shall prepare such Tax Returns in a
manner consistent
with the prior practice of the Company and make available to Purchaser drafts of any such Tax Return no later than twenty (20) days
prior
to the due date for such Tax Return (or, with respect to sales Taxes, as soon as reasonably practicable prior to the due date for such
Tax Return) for
Purchaser’s review and comment. If Purchaser notifies Seller that it objects to any item in any such income or
other material Tax Return, Purchaser and
Seller shall attempt in good faith to resolve the dispute; provided that, if they are
unable to do so, such dispute shall be resolved by the Accounting Firm in
accordance with the procedure set forth in Section 2.3(c)(ii).
 

Section 9.6      Tax
Allocation. For purposes of this Agreement, in the case of any Straddle Period, the portion of any Taxes from any such Straddle
Period
that are allocated to the Pre-Closing Tax Period will be determined as follows: (i) in the case of any real property, personal property,
ad valorem and
similar Taxes (collectively, “Property Taxes”), the amount of any such Property
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Taxes attributable
to the Pre-Closing Tax Period of such Straddle Period shall be deemed to equal the amount of such Property Taxes for the entire Straddle
Period multiplied by a fraction, the numerator of which is the number of days in such Straddle Period ending on and including the Closing
Date, and the
denominator of which is the number of total days in the entire Straddle Period; and (ii) in the case of any other
Taxes that are not Property Taxes or Transfer
Taxes described in ‎Section 9.1, the amount of any such Taxes attributable
to the Pre-Closing Tax Period of such Straddle Period will be computed based on
the interim closing of the books as of and including
the Closing Date; provided, however, that exemptions, allowances or deductions that are calculated on
an annual basis,
 such as the deduction for amortization or depreciation, shall be apportioned on a daily basis (notwithstanding that such exemptions,
allowances or deductions may, under applicable Law, be determined solely at the end of the Tax period).
 

Section  9.7      Conflict.
 In the event of any conflict or overlap between the provisions of this ‎Article  IX and ‎Article  X, the
 provisions of this
‎Article IX shall control.
 

ARTICLE X
SURVIVAL; INDEMNIFICATION

 
Section 10.1      Survival
of Representations and Covenants.

 
(a)            All
of the representations and warranties contained in this Agreement and in any certificate delivered by any Party hereunder shall

terminate
at, and shall not survive, the Closing and, following the Closing, no Proceeding may be brought by Purchaser or the Company against Seller,
any
Seller Releasee or any of their respective Representatives on account thereof (including on account of any actual or alleged breach
thereof). Any covenants
and agreements of the Parties contained in this Agreement and any other Transaction Document in each case which
 are required by their terms to be
performed prior to the Closing shall terminate at, and shall not survive, the Closing and, following
the Closing, no Proceeding may be brought by Purchaser
or the Company against Seller, any Seller Releasee or any of their respective
Representatives on account thereof (including on account of any actual or
alleged breach thereof). Any covenants and agreements of the
Parties contained in this Agreement and any other Transaction Document, in each case which
are required by their terms to be performed
following the Closing shall survive the Closing in accordance with their terms until fully performed or satisfied
or, if no performance
is specified, for the applicable statute of limitations.
 

(b)            Notwithstanding
the foregoing or anything to the contrary herein, nothing herein will restrict any Party from seeking and obtaining
any remedy for Fraud.
 

Section 10.2      Indemnification.
 

(a)            By
Purchaser. Subject to the provisions of this ‎Article X, following the Closing, Purchaser agrees to indemnify,
defend and hold
harmless Seller, its Affiliates, and their respective officers, directors, employees, shareholders, members, partners,
agents, representatives, successors and
assigns (collectively, “Seller Indemnitees”) from and against, all claims,
losses, Taxes, Liabilities, damages, deficiencies, Proceedings, judgments, interest,
awards, and penalties, fines, costs and expenses,
including, without limitation, losses resulting from the defense, settlement and/or compromise of a claim,
demand, assessment of Proceedings,
reasonable
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attorneys’, accountants’ and expert witnesses’ fees, costs and expenses of investigation, and the costs
 and expenses of enforcing the indemnification
provided hereunder and the cost of pursuing any insurance providers (hereafter individually
 a “Loss” and collectively “Losses”) directly or indirectly
incurred by any of the Seller Indemnitees
arising out of, in connection with, or relating to any breach of any covenant or agreement of Purchaser contained
in this Agreement or
in any Transaction Document. For purposes of calculating the amount of Losses incurred by Seller Indemnitees under this Agreement,
such
amount shall be reduced by an amount equal to the actual reduction in cash Taxes otherwise payable by Seller Indemnitees or their Affiliates
as a
result of such Losses in the taxable year in which such Losses are incurred determined on a “with or without” basis.
 

(b)            By
Seller. Subject to the provisions of this Article X, following the Closing, Seller agrees to indemnify, defend, and hold
harmless
Purchaser, its Affiliates (including the Company), and their respective officers, directors, employees, shareholders, members,
 partners, agents,
representatives, successors and assigns (collectively, “Purchaser Indemnitees”) from and against
any and all Losses directly or indirectly incurred by any of
the Purchaser Indemnitees arising out of, in connection with, or relating
to any breach of any covenant or agreement of Seller or the Company contained in
this Agreement or in any Transaction Document. For purposes
 of calculating the amount of Losses incurred by Purchaser Indemnitees under this
Agreement, such amount shall be reduced by an amount
equal to the actual reduction in cash Taxes otherwise payable by Purchaser Indemnitees or their
Affiliates as a result of such Losses
in the taxable year in which such Losses are incurred determined on a “with or without” basis.
 

(c)            Tax
Treatment. Seller and Purchaser agree to treat any Seller Indemnification Payments made pursuant to this ‎Section 10.2
as an
adjustment to the Purchase Price for all Tax purposes, except (i) to the extent such payment represents imputed interest
for Tax purposes as required by
applicable Law, or (ii) as otherwise required by a “determination” (within the meaning
of Section 1313(a) of the Code).
 

ARTICLE XI
TERMINATION

 
Section 11.1      Termination
of the Agreement. Notwithstanding anything to the contrary in this Agreement, this Agreement may be terminated and

the Transactions
abandoned at any time prior to the Closing Date as follows:
 

(a)            by
the mutual written agreement of Purchaser and Seller;
 

(b)            by
Purchaser or Seller, if the Closing shall not have occurred by August 27, 2024 (the “Outside Date”); provided,
however, that the
right to terminate this Agreement pursuant to this ‎Section 11.1(b) shall
not be available to any Party if a breach of this Agreement by such Party shall have
been the cause of the failure of the Closing to
occur on or prior to such date;
 

(c)            by
Seller, if: (i) Purchaser has breached or failed to perform any of its covenants, obligations, or other agreements contained in
this
Agreement such that the closing condition set forth in ‎Section 8.3(b) would not be satisfied
 if such breach or failure to perform were occurring on the
Closing Date; or (ii) there exists a breach of or inaccuracy in any
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representation
or warranty of Purchaser contained in this Agreement such that the closing condition set forth in ‎Section 8.3(a) would
not be satisfied if such
breach or inaccuracy were occurring on the Closing Date and, in the case of each of clauses (i) and (ii) above,
such breach, inaccuracy, or failure to perform
has not been waived in writing by Seller or cured (to the extent curable) by Purchaser
within the earlier of (A) twenty (20) days after receipt by Purchaser
of a written notice of such breach from Seller, and (B) the
Outside Date, or is incapable of being cured by Purchaser by the Outside Date; provided, that the
right to terminate this Agreement
 pursuant to this ‎Section  11.1(c)  shall not be available to Seller if Seller or the Company has breached
 any of its
covenants, obligations, or agreements or representations and warranties set forth in this Agreement such that any of the closing
conditions set forth in
Section 8.2 would not be satisfied if such breach or inaccuracy were occurring on the
Closing Date;
 

(d)            by
Purchaser, if: (i) Seller or the Company has breached or failed to perform any of their respective covenants, obligations, or other
agreements contained in this Agreement such that the closing condition set forth in ‎Section 8.2(b)  would
 not be satisfied if such breach or failure to
perform were occurring on the Closing Date; or (ii)  there exists a breach of or inaccuracy
 in any representation or warranty regarding Seller or the
Company contained in this Agreement such that the closing condition set forth
in ‎Section 8.2(a) would not be satisfied if such breach or inaccuracy were
occurring on the Closing
Date and, in the case of each of clauses (i) and (ii) above, such breach, inaccuracy, or failure to perform has not been waived
in
writing by Purchaser or cured (to the extent curable) by Seller or the Company, as applicable, within the earlier of (A) twenty
(20) days after receipt by
Seller of a written notice of such breach from Purchaser, and (B) the Outside Date, or is incapable of
being cured by Seller or the Company by the Outside
Date; provided, however, that the right to terminate this Agreement
pursuant to this ‎Section 11.1(d) shall not be available to Purchaser if Purchaser has
breached any
 of its covenants, obligations, or agreements or representations and warranties set forth in this Agreement such that any of the closing
conditions set forth in ‎Section 8.3 would not be satisfied if such breach or inaccuracy were occurring
on the Closing Date; or
 

(e)            by
Seller or Purchaser, if (i) the consummation of the Transactions is permanently enjoined or prohibited by the terms of a final,
non-appealable Order of a court of competent jurisdiction, or (ii)  there shall be a Law which makes the consummation of the Transactions
permanently
illegal or otherwise permanently prohibited.
 
The Party seeking to terminate this Agreement
 pursuant to this ‎Section  11.1 (other than ‎Section  11.1(a)) shall give prompt written notice of such
termination to the other Party specifying the grounds for such termination and the specific provision under which this Agreement is being
terminated.
 

Section 11.2      Effect
of Termination.
 

(a)            In
the event of a termination of this Agreement pursuant to ‎Section 11.1 by Purchaser, this Agreement will
become void and have
no effect, without any Liability on the part of Purchaser, the Company or Seller or any of their respective officers,
directors, equityholders, managers or
partners, and all rights and obligations of any Party hereunder shall cease, except that (i) in
the event of a Qualified Termination, Purchaser shall remain
liable for payment of the Termination Fee as provided in this ‎Section 11.2,
and (ii) subject to ‎Section 11.2(b)(ii), nothing

 

71



 

 
herein shall relieve any Party of any Liability
resulting from Fraud or a willful breach by such Party prior to the time of such termination. Notwithstanding
the foregoing, the provisions
of Section 7.1, this ‎Section 11.2 and ‎Article XII,
 and the Confidentiality Agreement, shall survive any termination of this
Agreement.
 

(b)            Termination
Fee.
 

(i)            In
 the event that this Agreement is terminated by Seller pursuant to ‎Section  11.1(c)  (a “Qualified
 Termination”), then
Purchaser shall, as promptly as reasonably practicable (and, in any event, within three (3)  Business
 Days) following such Qualified Termination, pay
$8,400,000 (the “Termination Fee”) to, or as directed by, Seller by
wire transfer of immediately available funds.
 

(ii)            The
Parties acknowledge and agree that the right of Seller to receive the Termination Fee in the event of a Qualified
Termination shall be
 the sole and exclusive remedy for any and all damages suffered or incurred by Seller or any other Person in connection with this
Agreement
or the Transactions (and the abandonment or termination thereof or any matter forming the basis for such termination), including for
any Fraud
or a willful breach. Notwithstanding anything to the contrary in this Agreement, in no event shall Purchaser be required to
pay the Termination Fee on more
than one occasion.
 

(iii)            Each
Party acknowledges and agrees that the agreements contained in this ‎Section 11.2(b)  are an
 integral part of the
Transactions and that, without these agreements, the other Party would not enter into this Agreement. Purchaser
and Seller acknowledge and agree that
(A) they have expressly negotiated this provision, (B) in light of the circumstances
existing at the time of the execution of this Agreement (including the
inability of the Parties to quantify the damages that may be suffered
by the Company and Seller), this provision is reasonable, that the Termination Fee
represents a good faith, fair estimate of the damages
that the Company and Seller would suffer in the event of a Qualified Termination and that in the event
of a Qualified Termination, the
Termination Fee shall be payable as liquidated damages (and not as a penalty) without requiring the Company, Seller or any
other Person
 to prove actual damages, and (C)  the payment by Purchaser of the Termination Fee in the event of a Qualified Termination is liquidated
damages and not a penalty for any and all Liabilities of any kind, character or description suffered or incurred by Seller, the Company
and their Affiliates in
connection with this Agreement or the Transactions. In the event of a Qualified Termination and upon payment
of the Termination Fee, none of Purchaser,
the Debt Financing Sources, or any of their respective former, current and future Affiliates,
Representatives, successors and assigns shall have any further
Liability relating to or arising out of this Agreement, the Debt Financing
Commitment, or any Transaction Document, including under theory of law or
equity (whether in contract, tort or otherwise) or any breach
 of any representation, warranty, covenant, or agreement or otherwise in respect of this
Agreement and any Transaction Document, and in
no event shall any of the foregoing Persons be subject to (nor shall any of Seller, any of its Affiliates, or
any other Person seek to
recover) damages (including any costs or expenses) in excess of the Termination Fee, and none of Seller, any of its Affiliates, or
any
other Person shall seek any other remedy (whether by or through attempted piercing of the corporate veil and whether in contract, in
tort, in law or in
equity or granted by statute or otherwise). For the avoidance of any doubt, (i) nothing herein shall limit Seller’s
ability to seek specific performance in
accordance with ‎Section 12.12, and (ii) while Seller
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may
pursue both (A) a grant of specific performance in accordance with ‎Section 12.12 and (B) the
payment of the Termination Fee under ‎Section 11.2(b),
under no circumstances shall Seller be permitted
or entitled to receive both a grant of specific performance to cause the Closing to occur and payment of
the Termination Fee.
 

(c)            If
 the Transactions are terminated as provided herein, the Confidentiality Agreement shall remain in full force and effect in
accordance
with its terms, notwithstanding the termination of this Agreement.
 

ARTICLE XII
MISCELLANEOUS

 
Section 12.1      Amendment
and Modification. This Agreement may not be amended, modified or supplemented except by an instrument in writing

signed by Purchaser,
Seller and the Company. Notwithstanding anything to the contrary contained herein, this ‎Section 12.1, ‎Section 12.5,
‎Section  12.8,
‎Section 12.10, ‎Section 12.12, ‎Section 12.14, and ‎Section 12.15(b)  (and
any other provision of this Agreement to the extent an amendment, supplement,
waiver or other modification of such provision would modify
 the substance of such Sections, collectively, the “DFS Provisions”) may not be amended,
supplemented, waived or otherwise
modified in any manner that is adverse to any Debt Financing Source Party without the prior written consent of the
Debt Financing Sources
(not to be unreasonably withheld, conditioned or delayed).
 

Section 12.2      Extension;
 Waiver. At any time with respect to Seller and, prior to the Closing, with respect to the Company, Purchaser may:
(a) extend
the time for the performance of any of the obligations or other acts of the Company or Seller; (b) waive any inaccuracies in the
representations
and warranties of the Company or Seller contained in this Agreement or in any document delivered pursuant to this Agreement;
or (c) waive compliance
with any of the agreements or conditions of the Company or Seller contained in this Agreement or in any
document delivered pursuant to this Agreement.
At any time with respect to Purchaser and, following the Closing, with respect to the
Company, Seller may: (i) extend the time for the performance of any
of the obligations or other acts of the Company or Purchaser;
(ii) waive any inaccuracies in the representations and warranties of Purchaser contained in
this Agreement or in any document delivered
 pursuant to this Agreement; or (iii)  waive compliance with any of the agreements or conditions of the
Company or Purchaser contained
in this Agreement or in any document delivered pursuant to this Agreement. Any agreement on the part of a Party to any
such extension
or waiver shall be valid only if set forth in an instrument in writing signed on behalf of such Party. The failure of any Party to assert
any of
its rights under this Agreement or otherwise shall not constitute a waiver of such rights, nor shall any single or partial exercise
of any such rights preclude
any other or further exercise thereof.
 

Section 12.3      Notices.
Any and all notices or other communications or deliveries required or permitted to be provided hereunder shall be in
writing and shall
be deemed to have been duly given and effective: (a) on the date of transmission, if such notice or communication is sent via electronic
mail (and no “bounceback” message regarding undeliverability is received), at the email address specified in this ‎Section  12.3;
 (b)  on the following
Business Day, if sent by nationally recognized overnight courier service; (c) upon actual receipt by the
party to whom such notice is required or permitted
to be given, if delivered personally; or (d) on the earlier of confirmed receipt
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or the third (3rd) Business Day following the date of mailing if delivered by registered or certified mail, return receipt
 requested, postage prepaid. The
address for such notices and communications (unless changed by the applicable Party by like notice) shall
be as follows:
 

(A)            if
to Seller (or, prior to the Closing, the Company), to:
 

Safe Brands, LLC
1395 Brickell Avenue, Suite 800
Miami, Florida 33131
Attention: Nicholas Singer
E-mail: ns@purchasecap.com

 
with a copy (which shall not constitute
notice) to:

 
Greenberg Traurig, P.A.
333 S.E. 2nd Avenue, Suite 4400
Miami, Florida 33131
Attention: Daniella Silberstein; Terrance
Gallogly
Email: daniella.silberstein@gtlaw.com;
terrance.gallogly@gtlaw.com

 
(B)            if
to Purchaser (or, after the Closing, the Company), to:

 
Simply Good Foods USA, Inc.
c/o The Simply Good Foods Company
1225 17th Street, Suite 1000
Denver, CO 80202
Attention: Timothy Kraft
Email: TKraft@simplygoodfoodsco.com

 
with a copy (which shall not constitute
notice) to:

 
Fried, Frank, Harris, Shriver &
Jacobson LLP
One New York Plaza
New York, NY 10004
Attention:
Philip Richter
Email:
philip.richter@friedfrank.com

 
Section 12.4      Counterparts.
This Agreement may be executed in any number of counterparts, and by the different Parties in separate counterparts,

each of which when
executed shall be deemed an original, but all of which shall be considered one and the same agreement, and shall become effective
when
 each Party has received counterparts signed by each of the other Parties, it being understood and agreed that delivery of a signed counterpart
signature page to this Agreement by facsimile transmission, by electronic mail in portable document format (“.pdf”)
form, or by any other electronic means
intended to preserve the original graphic and pictorial appearance of a document shall constitute
valid and sufficient delivery thereof.
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Section 12.5      Entire
Agreement; Third Party Beneficiaries. This Agreement (including the Schedules, Exhibits, documents and the instruments

attached hereto
or otherwise referred to herein) and the other Transaction Documents: (a) constitute the entire agreement among the Parties with
respect to
the subject matter of this Agreement and supersede all prior agreements and understandings, both written and oral, among the
Parties with respect to the
subject matter of this Agreement; and (b) except as provided in ‎Section 7.4 and ‎Section 10.1,
are not intended to confer upon any Person other than the
Parties and their respective successors and permitted assigns any rights, benefits
or remedies whatsoever. Neither this Agreement nor any other Transaction
Document shall be deemed to contain or imply any restriction,
covenant, representation, warranty, agreement or undertaking of any Party with respect to
the Transactions other than those expressly
set forth herein or therein, including any implied covenants regarding noncompetition or nonsolicitation, and
none shall be deemed to
exist or be inferred with respect to the subject matter hereof. Notwithstanding any oral agreement or course of conduct of the
parties
or their Representatives to the contrary, no Party shall be under any legal obligation to enter into or complete the Transactions unless
and until this
Agreement shall have been executed and delivered by each of the Parties. Notwithstanding the foregoing, the Debt Financing
 Source Parties shall be
intended third-party beneficiaries of the DFS Provisions and shall have the right to enforce their rights hereunder
 to the extent applicable to such Debt
Financing Source Parties.
 

Section 12.6      Severability.
If any term, provision, covenant or restriction of this Agreement is held by a court of competent jurisdiction or other
authority to
 be invalid, void, unenforceable or against its regulatory policy, the remainder of the terms, provisions, covenants and restrictions
 of this
Agreement shall nevertheless remain in full force and effect and shall in no way be affected, impaired or invalidated. Upon such
determination that any
term, provision, covenant or restriction is invalid, illegal, void, unenforceable or against regulatory policy,
 the Parties shall negotiate in good faith to
modify this Agreement so as to effect the original intent of the Parties as closely as possible
in an acceptable manner in order that the Transactions are
consummated as originally contemplated to the greatest extent possible.
 

Section 12.7      Governing
Law. This Agreement and any claim, cause of action, controversy or dispute (whether in contract, tort, equity, statute or
otherwise)
arising under, based upon or related in any way to this Agreement, the negotiation, execution or performance of this Agreement, the relationship
and/or dealings of the Parties, the Transactions and/or the interpretation and enforcement of the rights and duties of the Parties hereunder
or related in any
way to the foregoing (a “Dispute”), shall be governed by, construed and enforced in accordance with
 the Laws of the State of Delaware, including its
statutes of limitations, without giving effect to any choice or conflict of law provision
or rule (whether of the State of Delaware or any other jurisdiction)
that would cause the application of the Laws of any jurisdiction
other than the State of Delaware. The Parties expressly acknowledge and agree that the
requirements of 6 Del. C. § 2708 are satisfied
by the provisions of this Agreement and that such statute mandates the application of Delaware Law to this
Agreement and any Dispute.
 

Section 12.8      Assignment.
Neither this Agreement nor any of the rights, interests or obligations hereunder may be assigned by any Party, in whole
or in part (whether
by operation of law or otherwise), without the prior written consent of the other Party; provided, however, that without
 such prior
written consent: (i)  Purchaser may assign its rights hereunder for collateral security purposes to any Debt Financing
 Source or any agent or collateral
trustee for the Debt
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Financing Sources in connection with the Debt Financing; and (ii) Purchaser
may assign any of its rights and obligations hereunder to one or more of its
Affiliates (provided that such assignment shall not
 relieve Purchaser from its obligations hereunder). Subject to the preceding sentence, this Agreement
shall be binding upon, inure to
 the benefit of and be enforceable by the Parties and their respective successors and permitted assigns. Any purported
assignment in violation
of the provisions of this Agreement shall be null and void ab initio.
 

Section 12.9      Expenses.
Except as expressly set forth in this Agreement, all fees, costs and expenses incurred by any Party or on its behalf in
connection with
this Agreement and the Transactions shall be paid by the Party incurring such expenses. Notwithstanding the foregoing, all fees, costs
and
expenses for any filings required to be made under the HSR Act by any Party shall be paid by Purchaser, and Seller shall not have
any Liability with
respect thereto.
 

Section 12.10      Submission
to Jurisdiction. Each of the Parties hereby (a) irrevocably and unconditionally agrees that any Dispute shall be brought
solely
and exclusively in the Court of Chancery of the State of Delaware or, if the Court of Chancery of the State of Delaware does not have
jurisdiction
over a particular Dispute, any other federal or state court located within the State of Delaware (the “Delaware
Courts”), (b) expressly, irrevocably and
unconditionally submits to the sole and exclusive jurisdiction of the Delaware
Courts with regard to any Dispute, (c) agrees not to commence any Dispute
except in the Delaware Courts, and (d) waives, and
agrees not to assert, by way of motion, as a defense, counterclaim or otherwise, in any such Dispute,
any claim that such Party is not
 subject personally to the jurisdiction of the Delaware Courts, that such Party’s property is exempt or immune from
attachment or
execution, that such Dispute brought in an inconvenient forum, that the venue of such Dispute is improper or that this Agreement or the
subject matter of this Agreement may not be enforced in or by the Delaware Courts. Each of the Parties agrees that a final judgment in
any Dispute or
Proceeding shall be conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other manner
provided by Law. Each Party
irrevocably consents to the service of process outside the territorial jurisdiction of the Delaware Courts  in
any Dispute or Proceeding by mailing copies
thereof by registered or certified U.S. mail, postage prepaid, return receipt requested,
to its address as specified in or pursuant to ‎Section 12.3. However, the
foregoing shall not limit the right of
a Party to effect service of process on the other party by any other legally available method. Notwithstanding anything
to the contrary
contained in this Agreement, each of the parties to this Agreement: (i) agrees that it will not bring or support any Person in any
action,
claim, cross-claim or third-party claim of any kind or description, whether in law or in equity, whether in contract or in tort
or otherwise, against any of the
Debt Financing Source Parties in any way relating to this Agreement or any of the Transactions, including
any dispute arising out of or relating in any way
to the Debt Financing Commitment or the performance thereof or the financings contemplated
thereby, in any forum other than the federal and New York
state courts located in the Borough of Manhattan within the City of New York;
and (ii) agrees that, except as specifically set forth in the Debt Financing
Commitment, all claims or causes of action (whether
at law, in equity, in contract, in tort or otherwise) against any of the Debt Financing Source Parties in
any way relating to the Debt
Financing Commitment or the performance thereof or the financings contemplated thereby, shall be exclusively governed by,
and construed
in accordance with, the laws of the State of New York. For the avoidance of doubt, nothing in the foregoing is intended to limit or otherwise
restrict the Purchaser from fully enforcing its rights, and the obligations of the Debt Financing Source Parties under, the Debt Financing
Commitment and
the definitive agreements related thereto.
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Section 12.11      Construction
of Agreement.

 
(a)            The
 terms and provisions of this Agreement represent the results of negotiations among the Parties, each of which has been

represented by
counsel of its own choosing, and none of which has acted under duress or compulsion, whether legal, economic or otherwise. Accordingly,
the terms and provisions of this Agreement shall be interpreted and construed in accordance with their usual and customary meanings,
and each of the
Parties hereby waives the application in connection with the interpretation and construction of this Agreement of any
Law to the effect that ambiguous or
conflicting terms or provisions contained in this Agreement shall be interpreted or construed against
the Party whose attorney prepared the executed draft
or any earlier draft of this Agreement.
 

(b)            All
 references in this Agreement to Sections, Articles, Exhibits and Schedules without further specification are to Sections and
Articles
of, and Exhibits and Schedules to, this Agreement.
 

(c)            The
Table of Contents and the captions in this Agreement are for convenience only and shall not in any way affect the meaning,
interpretation
or construction of any provisions of this Agreement.
 

(d)            Unless
the context otherwise requires, “or” is inclusive and not exclusive.
 

(e)            Unless
the context otherwise requires, “including” means “including but not limited to”.
 

(f)            The
word “extent” in the phrase “to the extent” means the degree to which a subject or other thing extends and shall
not simply
mean “if”.
 

(g)            The
definitions contained in this Agreement are applicable to the singular as well as the plural forms of such terms and to the
masculine
as well as the feminine and neuter genders of such terms.
 

(h)            Time
is of the essence with respect to all dates and time periods set forth or referred to in this Agreement.
 

(i)            All
references to days or months will be deemed references to calendar days or months unless otherwise expressly specified.
 

(j)            When
calculating the period of time before which, within which or following which any act is to be done or step is to be taken
pursuant to
this Agreement, the date that is the reference date in calculating such period shall be excluded. If any period expires on a day which
is not a
Business Day or any event or condition is required by the terms of this Agreement to occur or be fulfilled on a day which is
not a Business Day, such
period shall expire or such event or condition shall occur or be fulfilled, as the case may be, on the next
succeeding Business Day.
 

(k)            Whenever
the phrase “made available,” “delivered” or words of similar import are used in reference to a document, it shall
mean
the document was delivered to Purchaser
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or its Representatives prior to, or made available for viewing by Purchaser and its Representatives,
in the “Project Hansel” electronic data room hosted by
Intralinks as that site existed as of 5:00 P.M. New York City
time on the Business Day prior to the date hereof.
 

(l)            Each
reference to a Law is to it as amended from time to time and, as applicable, is to corresponding provisions of successor Laws.
 

Section 12.12      Specific
Performance and Other Remedies.
 

(a)            Each
Party agrees that if any of the provisions of this Agreement were not to be performed as required by their specific terms or
were to
be otherwise breached, irreparable damage would occur to the other Party, no adequate remedy at law would exist and damages would be
difficult
to determine. It is accordingly agreed that Purchaser, on the one hand, and Seller and the Company, on the other hand, shall
be entitled to an injunction or
injunctions to prevent or restrain breaches or threatened breaches of this Agreement by the other (as
applicable) and to enforce specifically the terms and
provisions of this Agreement. No Party shall be permitted to raise as a defense
 that an adequate remedy at law exists or that specific performance or
equitable or injunctive relief is unenforceable, invalid, contrary
to law or inequitable for any reason with respect to any breach of this Agreement; provided,
however, that in any such
Proceeding for equitable relief or specific performance, any Party may assert that specific performance is not warranted on the
grounds
 that there is no actual or threatened breach of this Agreement. Each of the Parties hereby waives: (i)  any defenses in any action
 for specific
performance, including the defense that a remedy at law would be adequate and (ii) any requirement under any Law to
post a bond or other security as a
prerequisite to obtaining equitable relief. The Parties further agree that: (A) by seeking the
remedies provided for in this ‎Section 12.12(a) a Party shall not
in any respect waive its right to
seek any other form of relief that may be available to such Party under this Agreement (including monetary damages) in the
event that
the remedies provided for in this ‎Section 12.12(a) are not available or otherwise are not granted;
and (B) nothing in this ‎Section 12.12(a) shall
require any Party to institute any Proceedings
 for (or limit any Party’s right to institute any Proceeding for) specific performance under this
Section 12.12(a) prior
or as a condition to exercising any termination right under ‎Article XI.
 

(b)            For
 the avoidance of doubt, in no event shall the exercise of the right to obtain specific performance by the Company or Seller
reduce, restrict
or otherwise limit the rights of Seller to terminate this Agreement pursuant to ‎Section 11.1 and be paid
 the Termination Fee pursuant to
Section  11.2 in the event of a Qualified Termination; provided,
 however, that in no event shall Seller be entitled to obtain both a grant of specific
performance to cause the Closing to occur and payment
of the Termination Fee.
 

Section 12.13      Release.
 

(a)            Effective
 as of the Closing, Seller on behalf of itself and all Associated Persons and each of their successors and assigns
(collectively, “Seller
Releasing Parties”) hereby irrevocably and unconditionally releases and forever discharges Purchaser and the Company, and each
of
their respective Affiliates, and each of their current and former managers, officers, directors, employees, agents, equityholders,
 and Representatives
(collectively, the “Purchaser Released Parties”) from any and all actions, causes of action, suits,
litigations, Proceedings,
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executions, judgments, duties, debts, dues, accounts, bonds, contracts and covenants (whether express or implied),
 obligations, liabilities, claims and
demands whatsoever whether in law or in equity, whether known or unknown, fixed, absolute or contingent,
matured or unmatured, accrued or unaccrued,
arising out of, or relating to, or accruing from the management, supervision, and operation
of the businesses of the Company prior to the Closing, and
covenant not to initiate any Proceeding relating to the foregoing against
the Purchaser Released Parties; provided, that nothing contained in this Agreement
shall release, waive, discharge, relinquish
or otherwise affect the rights or obligations of any Person with respect to enforcing the terms of this Agreement
or any Transaction
Document or compensation and benefits owed by the Company to employees or service providers of the Company in the ordinary
course of
business. The Seller Releasing Parties have been made aware of, and understand, the provisions of California Civil Code Section 1542,
which
provides: “A general release does not extend to claims that the creditor or releasing party does not know or suspect to
exist in his or her favor at
the time of executing the release and that, if known by him or her, would have materially affected his or
her settlement with the debtor or released
party.” The Seller Releasing Parties hereby waive all rights, benefits, and protections
under California Civil Code Section 1542 and under any other state
or federal statute or common law principle limiting the scope
of a general release.
 

(b)            Effective
as of the Closing, Purchaser and the Company, each on behalf of itself and all of its Affiliates, equityholders, officers,
directors
 and managers and each of their successors and assigns (collectively, “Purchaser Releasing Parties”) hereby irrevocably
 and unconditionally
releases and forever discharges Seller and each of its current and former direct and indirect equityholders (in their
capacities as such) (collectively, the
“Seller Released Parties”) from any and all actions, causes of action, suits,
litigations, Proceedings, executions, judgments, duties, debts, dues, accounts,
bonds, contracts and covenants (whether express or implied),
obligations, liabilities, claims and demands whatsoever whether in law or in equity, whether
known or unknown, fixed, absolute or contingent,
matured or unmatured, accrued or unaccrued, arising out of, or relating to, or accruing from Seller’s
ownership of the Company
and operation of its businesses prior to the Closing, and covenant not to initiate any Proceeding relating to the foregoing against
the
Seller Released Parties; provided, that nothing contained in this Agreement shall release, waive, discharge, relinquish or otherwise
affect the rights or
obligations of any Person with respect to enforcing the terms of this Agreement or any Transaction Document. The
Purchaser Releasing Parties have been
made aware of, and understand, the provisions of California Civil Code Section 1542, which
provides: “A general release does not extend to claims that
the creditor or releasing party does not know or suspect to exist
in his or her favor at the time of executing the release and that, if known by him
or her, would have materially affected his or her
settlement with the debtor or released party.” The Purchaser Releasing Parties hereby waive all
rights, benefits, and protections
under California Civil Code Section 1542 and under any other state or federal statute or common law principle limiting the
scope
of a general release.
 

Section 12.14      Waiver
of Jury Trial. TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, EACH OF THE PARTIES HEREBY
WAIVES SUCH PERSON’S RIGHTS TO
 A JURY TRIAL WITH RESPECT TO ANY DISPUTE (INCLUDING IN CONNECTION WITH OR
RELATING TO THE DEBT FINANCING). TO THE FULLEST EXTENT PERMITTED
BY APPLICABLE LAW, THE SCOPE OF THE FOREGOING
WAIVER IS INTENDED TO BE ALL-ENCOMPASSING OF ANY AND ALL DISPUTES THAT MAY  BE FILED
 IN ANY COURT. THIS
‎SECTION 12.14 HAS BEEN FULLY
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DISCUSSED BY EACH OF
THE PARTIES AND, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, THESE PROVISIONS WILL
NOT BE SUBJECT TO ANY EXCEPTIONS. EACH OF THE
PARTIES HEREBY FURTHER REPRESENTS AND WARRANTS THAT SUCH PARTY
HAS REVIEWED THIS WAIVER WITH SUCH PARTY’S LEGAL COUNSEL, AND THAT
 SUCH PARTY KNOWINGLY AND VOLUNTARILY
WAIVES SUCH PARTY’S JURY TRIAL RIGHTS FOLLOWING CONSULTATION WITH LEGAL COUNSEL. ANY PARTY
HERETO MAY FILE
AN ORIGINAL COUNTERPART OR A COPY OF THIS ‎SECTION 12.14
WITH ANY COURT AS WRITTEN EVIDENCE OF THE CONSENT OF
EACH SUCH PARTY TO THE WAIVER OF ITS RIGHT TO TRIAL BY JURY.
 

Section 12.15      Non-Recourse.
 

(a)            Notwithstanding
 anything that may be expressed or implied in this Agreement, or any agreement, document, certificate, or
instrument delivered in connection
 herewith or otherwise, each Party acknowledges and agrees, on behalf of itself and its Affiliates, and its and their
respective Related
Parties, that this Agreement may only be enforced against, and any Proceeding that may be based upon, resulting from or related to this
Agreement or any other Transaction Document or otherwise, or the negotiation, execution, performance, breach (whether willful, intentional,
unintentional
or otherwise), or termination hereof or thereof, including any representation or warranty made or alleged to have been
made in, in connection with, or as an
inducement to, this Agreement and any failure of the Transactions to be consummated (each of such
above-described legal, equitable or other theories or
sources of Liability, a “Recourse Theory”) may only be made
or asserted against (and are expressly limited to) the Persons that are expressly identified as
the Parties hereto in the preamble to
and signature pages of this Agreement and solely in their capacities as such. No Person who is not a Party (including
(a) any
Related Party of a Party, and (b) any Related Party of such Related Parties but specifically excluding the Parties) (the Persons
in clauses (a) and (b),
together with their respective successors, assigns, heirs, executors or administrators, collectively, but
specifically excluding the Parties, “Non-Parties”) shall
have any Liability whatsoever based upon, resulting from
or related to any Recourse Theory. In furtherance and not in limitation of the foregoing, each
Party acknowledges and agrees, on behalf
of itself and its Related Parties, that no recourse under any Recourse Theory, whether in equity or at law, in
contract, in tort, or
otherwise (including, for the avoidance of doubt, monetary damages for fraud, or breach, whether willful, intentional, unintentional
or
otherwise, or monetary damages in lieu of specific performance), shall be sought or had against any other Non-Parties and no Non-Parties
shall have any
Liabilities or obligations (whether in contract or in tort, in law or in equity or otherwise, or granted by statute or
 otherwise, whether by or through
attempted piercing of the corporate, partnership, limited partnership, or limited liability company
veil, or any other theory or doctrine) for, any Liabilities of
any nature whatsoever arising under, out of, in connection with, or related
to any Recourse Theory, it being expressly agreed and acknowledged that no
personal Liability or Liabilities whatsoever shall attach
 to, be imposed on, or otherwise be incurred by any Non-Party, through Purchaser, Seller or the
Company, or otherwise, whether by or through
attempted piercing of the corporate, partnership, limited partnership, or limited liability company veil, by or
through a claim by or
on behalf of any Party, as applicable, by the enforcement of any assessment or by and legal or equitable actions, by virtue of any
Law,
or otherwise. Without limiting the rights of any Party against the other Party as set forth herein, in no event shall any Party, any
of its Affiliates or any
Person claiming by, through or on behalf of any of them institute
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any Proceeding under any Recourse Theory against
any Non- Party. Notwithstanding the foregoing, nothing herein will restrict any Party from seeking and
obtaining any remedy for Fraud
against any Person.
 

(b)            No
Debt Financing Source Party shall have any Liability to the Company and its Affiliates and any of the Company’s or any of
such
 Affiliates’ respective current, former or future officers, directors, employees, agents, representatives, stockholders, limited
 partners, managers,
members or partners with respect to any claim or cause of action (whether in contract or in tort, in law or in equity
or otherwise) relating to: (a)  this
Agreement or the Transactions, (b)  the negotiation, execution or performance of this Agreement
 (including any representation or warranty made in, in
connection with, or as an inducement to, this Agreement), (c)  any breach or
violation of this Agreement, and (d)  any failure of the Transactions to be
consummated. For the avoidance of doubt, this ‎Section 12.15(b)  does
 not limit, impair, modify or otherwise affect any rights or remedies that (x)  the
Purchaser or any other party to the Debt Financing
Commitment may have against the Debt Financing Sources pursuant to the terms and conditions of the
Debt Financing Commitment and (y) any
liability or obligation of any of the Debt Financing Sources, or any of the rights of Purchaser, the Company and
their Affiliates under
any of the definitive documentation with respect to the Debt Financing.
 

Section 12.16      Legal
Representation.
 

(a)            Purchaser,
 on behalf of itself and its Affiliates (including, after the Closing, the Company) acknowledges and agrees that
Greenberg Traurig, P.A.
 (together with its Affiliates, “Greenberg Traurig”) has acted as counsel for Seller and the Company in connection
 with this
Agreement and the Transactions (the “Acquisition Engagement”), and in connection with this Agreement and
the Transactions, Greenberg Traurig has not
acted as counsel for any other Person, including Purchaser.
 

(b)            Only
 Seller, the Company and their respective Affiliates shall be considered clients of Greenberg Traurig in the Acquisition
Engagement. Purchaser,
 on behalf of itself and its Affiliates (including after the Closing, the Company) acknowledges and agrees that all confidential
communications
between Seller, the Company and their respective Affiliates, on the one hand, and Greenberg Traurig, on the other hand, in the course
of
the Acquisition Engagement, and any attendant attorney-client privilege, attorney work product protection, and expectation of client
 confidentiality
applicable thereto, shall be deemed to belong solely to Seller and their respective Affiliates (other than the Company),
and not the Company, and shall not
pass to or be claimed, held, or used by Purchaser or the Company upon or after the Closing. Accordingly,
Purchaser and its Affiliates (including after the
Closing, the Company) shall not have access to any such communications, or to the files
of Greenberg Traurig relating to the Acquisition Engagement,
whether or not the Closing occurs. Without limiting the generality of the
foregoing, upon and after the Closing, (i)  to the extent that files of Greenberg
Traurig in respect of the Acquisition Engagement
 constitute property of the client, only Seller and its Affiliates shall hold such property rights and
(ii) Greenberg Traurig shall
not have any duty whatsoever to reveal or disclose any such attorney-client communications or files to the Company or to
Purchaser by
reason of any attorney-client relationship between Greenberg Traurig and the Company or otherwise; provided, however, that
notwithstanding
the foregoing, Greenberg Traurig shall not disclose any such attorney-client communications or files to any third parties
 (other than Representatives of
Seller and its Affiliates;
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provided that such Representatives are instructed to maintain the confidence
of such attorney-client communications). Purchaser, on behalf of itself and its
Affiliates (including after the Closing, the Company),
irrevocably waives any right it may have to discover or obtain information or documentation relating
to the Acquisition Engagement, to
the extent that such information or documentation was subject to an attorney-client privilege, work product protection or
other expectation
of confidentiality owed to Seller and/or its Affiliates. Notwithstanding the foregoing, in the event that a dispute arises after the
Closing
between Purchaser or the Company or any of their Affiliates, on the one hand, and a third party other than Seller or any of its
Affiliates, on the other hand,
Purchaser and the Company may assert the attorney-client privilege to prevent the disclosure of the privileged
 information relating to the Acquisition
Engagement to such third party.
 

(c)            Purchaser,
 on behalf of itself and its Affiliates (including after the Closing, the Company), acknowledges and agrees that
Greenberg Traurig has
acted as counsel for Seller, the Company and their respective Affiliates for several years and that Seller reasonably anticipates that
Greenberg Traurig will continue to represent it and/or its Affiliates in future matters. Accordingly, Purchaser, on behalf of itself
and its Affiliates (including
after the Closing, the Company), expressly (i) consents to Greenberg Traurig’s representation
of Seller and/or its Affiliates and/or any of their respective
agents (if any of the foregoing Persons so desire) in any matter, including
any post-Closing matter in which the interests of Purchaser or the Company, on
the one hand, and Seller or any of its Affiliates, on
the other hand, are adverse, including any matter relating to the Transactions, and whether or not such
matter is one in which Greenberg
Traurig may have previously advised Seller, the Company or their respective Affiliates, and (ii) consents to the disclosure
by Greenberg
Traurig to Seller or its Affiliates of any information learned by Greenberg Traurig in the course of its representation of Seller, the
Company
or their respective Affiliates relating to the Acquisition Engagement, whether or not such information is subject to attorney-client
privilege, attorney work
product protection, or Greenberg Traurig’s duty of confidentiality.
 

(d)            Seller
and Purchaser consent to the arrangements in this ‎Section 12.16 and waive any actual or potential conflict
of interest that
may be involved in connection with any representation by Greenberg Traurig permitted hereunder.
 

[Remainder of page intentionally left
blank]
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IN
WITNESS WHEREOF, the undersigned have caused this Agreement to be executed on the date first set forth above.

 
  PURCHASER:
   
  SIMPLY GOOD FOODS USA, INC.
   
  By: /s/ Geoff E. Tanner
  Name: Geoff E. Tanner
  Title: President and Chief Executive Officer
 

[Signature
Page to Stock Purchase Agreement]
 



 

 
  COMPANY:
   
  ONLY WHAT YOU NEED, INC.
   
  By: /s/ Mark Olivieri
  Name: Mark Olivieri
  Title: Chief Executive Officer
 

[Signature Page to Stock Purchase Agreement]
 



 

 
  SELLER:
   
  SAFE BRANDS, LLC
   
  By: United Nutritional Brands LLC, its manager
   
  By: /s/ Nicholas J. Singer
  Name: Nicholas J. Singer
  Title: Authorized Person
 

[Signature Page to Stock Purchase Agreement]
 



 

 
EXHIBIT A

 
EXAMPLE CALCULATION

 
[Attached]

 



 

 
EXHIBIT B

 
FORM OF ESCROW AGREEMENT

 
[Attached]

  

 



Exhibit 99.1
 

  

                                  

 

 
The Simply Good Foods Company to Acquire Only
What You Need (OWYN)

 
• Adds a fast-growing, on trend, ready-to-drink protein shake brand to Simply Good Foods’ portfolio
• A scalable, growth-oriented complementary brand with a large and growing addressable market
• OWYN is the leading plant-based, allergen-free RTD protein shake in the marketplace
• Management will host a conference call and webcast today at 5:00 p.m. ET

 
Denver, CO and New York, NY, April 29, 2024
 -- The Simply Good Foods Company (Nasdaq: SMPL) (“Simply Good Foods,” or the “Company”), a
developer, marketer
and seller of branded nutritional foods and snacking products, and Only What You Need (“OWYN”), a leading plant-based ready-to-
drink
(“RTD”) protein shake brand, today announced that the companies have entered into a definitive agreement under which Simply
Good Foods will
acquire OWYN for $280 million in cash.
 
Only
 What You Need is the fastest growing1 RTD protein shake brand in the market and enhances Simply Good Foods’ portfolio
 with further
diversification and provides the Company with a greater presence within the RTD protein shake segment. The addition of OWYN,
which Simply Good
Foods will acquire from existing investor United Nutritional Brands, an affiliate of Purchase Capital LLC, and other
minority investors, builds on Simply
Good Foods' leadership position within the nutritional snacking category.
 
“The acquisition of Only What You Need is
strategically compelling as it brings a third, complementary brand to Simply Good Foods and further enhances
our presence in the fast-growing
RTD shake segment,” said Geoff Tanner, President and Chief Executive Officer of Simply Good Foods. “Additionally,
OWYN reaches
a new, incremental consumer segment which strengthens our category leading presence with retail customers. We are confident our go-to-
market
 capabilities will accelerate profitable growth through accelerated distribution gains, increased household penetration and leveraging
 our cost-
efficient supply chain. We'll also look to leverage the knowledge of our collective R&D teams to continue to enhance core
product performance and unlock
white-space growth opportunities in other forms. Over the last few years, OWYN’s net sales growth
rate has been top tier within the nutritional snacking
category. In 2024, we expect OWYN will achieve net sales of approximately $120
million.2 They have strong relationships with blue-chip customers in
both measured and natural channels and have an impressive,
profitable and growing Ecommerce business. Upon the transaction’s closing, we look forward
to working with Mark Olivieri, President
and Chief Executive Officer of OWYN, and his leadership team. As we proceed through integration and become
one Company, Mark will continue
in his role and lead the OWYN team as we look to grow the brand.”
 
“Since
OWYN’s launch in 2017, our goal has been to bring truth and transparency to everything we do while providing the best tasting RTD
protein shakes
in the market,” said Mark Olivieri, President and Chief Executive Officer of OWYN. “This transaction
is a continuation of our mission as Simply Good
Foods is also committed to providing its consumers with quality products focused on high
protein, minimal sugars and low levels of net carbohydrates. I’m
extremely proud of everything the OWYN team has accomplished in
establishing a $120 million2 dollar brand in such a short time,” Olivieri concluded.
 
 
 

1Source:
Total MULO Dollar Sales for the 52 Week Period Ending March 24, 2024
2Estimated
twelve months ending December 31, 2024
 

     



 

 
“We’re excited that OWYN will become
part of Simply Good Foods,” said Nicholas J. Singer, Founder and Managing Partner of Purchase Capital. “This
transaction will
enable OWYN to leverage Simply Good Foods’ sales, marketing and go-to-market capabilities and positions the brand to reach the next
level of growth.”
 
Compelling Strategic and Financial Benefits
 
Adds Attractive High Protein RTD Shake Brand
with a Differentiated Position
 

· A uniquely positioned brand in the fast-growing high protein RTD segment of the Nutritional Snacking category
· Distinctive brand with a highly engaged, passionate core consumer and, increasingly, mainstream appeal
· Great tasting, plant-based and allergen-free credentials that address a growing consumer need

 
Growth-oriented, Scalable Brand that is Complementary to Simply
Good Foods
 

· Enhances portfolio with further diversification and provides the Company with increased presence in the
RTD shake segment
· Targets a complementary incremental consumer to existing business
· Similarities in go-to-market model should result in improved operating efficiencies, enhanced brand awareness
and increased distribution
· Opportunity for product enhancements and form innovation leveraging collective R&D capabilities
· The transaction delivers on key growth criteria with significant cost synergies, driven by G&A and
supply chain efficiencies

 
Financial Overview, Terms and Financing
 
The strategic acquisition of OWYN, which is expected
to achieve net sales of approximately $120 million2 provides Simply Good Foods with additional
scale and is complementary to
the Company’s long-term algorithm. In the short term, the Company expects the contribution of OWYN to be below the
Company margins
as the Company invests in the business and achieves synergies through integration. The transaction is expected to be approximately
neutral
to Adjusted Diluted Earnings Per Share3 in the year subsequent to closing, excluding one-time integration expenses and costs
to achieve synergies.
 
Under the terms of the agreement, the $280 million
purchase price will be paid in cash and represents a purchase price multiple of approximately 2.3x3

estimated net sales and
13.3x2 estimated Adjusted EBITDA,3 including run-rate synergies.
 
Simply Good Foods intends to finance the transaction
by using approximately $50 million of cash on its balance sheet as well as committed financing from
Barclays and Deutsche Bank. Projected
trailing twelve-month Net Debt to Adjusted EBITDA3 leverage is expected to be about 1.5x, or less, at closing.
 
The transaction has been approved with unanimous
support by the Board of Directors of Simply Good Foods and by the governing bodies of OWYN and is
expected to close by the end of fiscal
year 2024, subject to satisfaction of customary closing conditions and receipt of regulatory clearance.
 
Advisors
 
Centerview Partners LLC is serving as an advisor
to The Simply Good Foods Company and Fried, Frank, Harris, Shriver & Jacobson LLP is providing
legal counsel in connection with the
transaction. Houlihan Lokey, Inc. is serving as a financial advisor to OWYN and Greenberg Traurig, LLP is serving as
its legal advisors.
 
____________________________________
3Adjusted
EBITDA, Adjusted Diluted Earnings Per Share and Net Debt to Adjusted EBITDA are non-GAAP financial measures. See Use of Non-GAAP
Financial
Measures below for more information.
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Conference Call and Webcast Information
 
The Company will host a conference call with members
of the executive management team to discuss this announcement on April 29, 2024, at 3:00 p.m.
Mountain time (5:00 p.m. Eastern time).
Investors interested in participating in the live call can dial 877-407-0792 from the U.S. and International callers
can dial 201-689-8263.
In addition, the call and accompanying presentation slides will be broadcast live over the Internet hosted at the “Investor Relations”
section of the Company's website at http://www.thesimplygoodfoodscompany.com. A telephone replay will be available approximately two hours
after the
call concludes and will be available through May 6, 2024, by dialing 844-512-2921 from the U.S., or 412-317-6671 from international
 locations, and
entering confirmation code 13746426.
 
FINANCIAL CONTACT: MEDIA CONTACT:
Mark Pogharian Jennifer Livingston
(720) 768-2681 (303) 620-8148
 
About The Simply Good Foods Company
 
The Simply Good Foods Company (Nasdaq: SMPL),
headquartered in Denver, CO, is a consumer-packaged food and beverage company that is bringing
nutritious snacking mainstream, with ambitious
 goals to raise the bar on what food can be with trusted brands and innovative products. Our product
portfolio consists primarily of protein
bars, ready-to-drink (RTD) shakes, sweet and salty snacks, and confectionery products marketed under the Atkins™
and Quest™
brands. We are a company that aims to lead the nutritious snacking movement and is poised to expand our healthy lifestyle platform through
innovation, organic growth and investment opportunities in the snacking space. To learn more, visit Thesimplygoodfoodscompany.com.
 
About OWYN
 
OWYN (Only What You Need) is a nutrition company
that unites great taste and ingredient transparency. All OWYN products contain clean, premium
ingredients, with zero artificial ingredients.
OWYN currently offers plant protein in five varieties, including Original 20g Protein Shakes, Pro Elite 32g
Protein Shakes, Complete Nutrition
Shakes, Protein Powders, and Doubleshot Protein Coffee Shakes. OWYN is a portfolio company of Purchase Capital
LLC, an investment firm
 that provides patient capital for private and public companies that have significant potential for long-term value creation. For
more
information on OWYN, please visit liveowyn.com.
 
Forward Looking Statements
 
Certain statements made herein are not historical
 facts but are forward-looking statements for purposes of the safe harbor provisions under The Private
Securities Litigation Reform Act
of 1995. Forward-looking statements generally are accompanied by or include words such as “will”, “expect”, “intends”
or other similar words, phrases or expressions. These statements relate to future events or our future financial or operational performance
 and involve
known and unknown risks, uncertainties and other factors that could cause our actual results, levels of activity, performance
 or achievement to differ
materially from those expressed or implied by these forward-looking statements. We caution you that these forward-looking
statements are not guarantees
of future performance and involve risks, uncertainties and assumptions that are difficult to predict. You
should not place undue reliance on forward-looking
statements. These statements reflect our current views with respect to future events,
are based on assumptions and are subject to risks and uncertainties.
These risks and uncertainties relate to, among other things, our
 ability to achieve our estimates of OWYN’s net sales and Adjusted EBITDA and our
anticipated synergies from the acquisition of OWYN,
our net leverage ratio post-acquisition, our Adjusted Diluted EPS post-acquisition, our ability to
maintain OWYN personnel and effectively
integrate OWYN, our operations being dependent on changes in consumer preferences and purchasing habits
regarding our products, a global
supply chain and effects of supply chain constraints and inflationary pressure on us and our contract manufacturers, our
ability to continue
to operate at a profit or to maintain our margins, the effect pandemics or other global disruptions on our business, financial condition
and
results of operations, the sufficiency of our sources of liquidity and capital, our ability to maintain current operation levels and
 implement our growth
strategies, our ability to maintain and gain market acceptance for our products or new products, our ability to capitalize
on attractive opportunities, our
ability to respond to competition and changes in the economy including changes regarding inflation and
 increasing ingredient and packaging costs and
labor challenges at our contract manufacturers and third party logistics providers, the
 amounts of or changes with respect to certain anticipated raw
materials and other costs, difficulties and delays in achieving the synergies
 and cost savings in connection with acquisitions, changes in the business
environment in which we operate including general financial,
economic, capital market, regulatory and geopolitical conditions affecting us and the industry
in which we operate, our ability to maintain
 adequate product inventory levels to timely supply customer orders, changes in taxes, tariffs, duties,
governmental laws and regulations,
the availability of or competition for other brands, assets or other opportunities for investment by us or to expand our
business, competitive
product and pricing activity, difficulties of managing growth profitably, the loss of one or more members of our management team,
potential
for increased costs and harm to our business resulting from unauthorized access of the information technology systems we use in our business,
expansion of our wellness platform and other risks and uncertainties indicated in the Company’s Form 10-K, Form 10-Q, and Form 8-K
reports (including
all amendments to those reports) filed with the U.S. Securities and Exchange Commission from time to time. In addition,
 forward-looking statements
provide the Company’s expectations, plans or forecasts of future events and views as of the date of this
communication. Except as required by law, the
Company undertakes no obligation to update such statements to reflect events or circumstances
arising after such date and cautions investors not to place
undue reliance on any such forward-looking statements. These forward-looking
 statements should not be relied upon as representing the Company’s
assessments as of any date subsequent to the date of this communication.
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Use of Non-GAAP Financial Measures
 
This press release includes the use of certain
measures that have not been calculated in accordance with U.S. generally acceptable accounting principles
(GAAP), including Adjusted EBITDA,
Adjusted Diluted EPS and Net Debt to Adjusted EBITDA ratio. Non-GAAP financial measures have limitations as
analytical tools and should
not be considered in isolation or as a substitute for analysis of our results as reported under GAAP.
 
EBITDA and Adjusted EBITDA are non-GAAP financial
measures commonly used in our industry and should not be construed as alternatives to net
income as an indicator of operating performance
 or as alternatives to cash flow provided by operating activities as a measure of liquidity (each as
determined in accordance with GAAP).
Simply Good Foods defines EBITDA as net income or loss before interest income, interest expense, income tax
expense, depreciation and
 amortization, and Adjusted EBITDA as further adjusted to exclude the following items: stock-based compensation expense,
executive transition
costs and other non-core expenses. The Company believes that EBITDA and Adjusted EBITDA, when used in conjunction with net
income, are
useful to provide additional information to investors. Management of the Company uses EBITDA and Adjusted EBITDA to supplement net
income
because these measures reflect operating results of the on-going operations, eliminate items that are not directly attributable to the
Company’s
underlying operating performance, enhance the overall understanding of past financial performance and future prospects,
and allow for greater transparency
with respect to the key metrics the Company’s management uses in its financial and operational
decision making.
 
Adjusted Diluted Earnings Per Share is a non-GAAP
financial measure commonly used in our industry and should not be construed as an alternative to
diluted earnings per share as an indicator
of operating performance. Simply Good Foods defines Adjusted Diluted Earnings Per Share as diluted earnings
per share before depreciation
and amortization, stock-based compensation expense and executive transition costs, on a theoretical tax effected basis of such
adjustments.
The tax effect of such adjustments to Adjusted Diluted Earnings Per Share is calculated by applying an overall assumed statutory tax rate
to
each gross adjustment as shown in the reconciliation to Adjusted EBITDA, as previously defined. The assumed statutory tax rate reflects
a normalized
effective tax rate estimated based on assumptions regarding the Company's statutory and effective tax rate for each respective
reporting period, including
the current and deferred tax effects of each adjustment, and is adjusted for the effects of tax reform, if
any. The Company consistently applies the overall
assumed statutory tax rate to periods throughout each fiscal year and reassesses the
 overall assumed statutory rate on an annual basis. The Company
believes that the inclusion of these supplementary adjustments in presenting
Adjusted Diluted Earnings Per Share, when used in conjunction with diluted
earnings per share, are appropriate to provide additional information
 to investors, reflects more accurately operating results of the on-going operations,
enhances the overall understanding of past financial
performance and future prospects and allows for greater transparency with respect to the key metrics
the Company uses in its financial
and operational decision making.
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Net Debt to Adjusted EBITDA is a non-GAAP financial
 measure which Simply Good Foods defines as the total debt outstanding under our credit
agreement with Barclays Bank PLC and other parties,
 reduced by cash and cash equivalents, and divided by the trailing twelve months of Adjusted
EBITDA, as previously defined.
 
The Company also believes that EBITDA, Adjusted
EBITDA, Adjusted Diluted EPS and Net Debt to Adjusted EBITDA are frequently used by securities
analysts, investors and other interested
parties in the evaluation of companies in its industry. EBITDA and Adjusted EBITDA may not be comparable to
other similarly titled captions
of other companies due to differences in the non-GAAP calculation.
 
The Company does not provide a forward-looking
reconciliation of Adjusted EBITDA to Net Income, or Net Debt to Adjusted EBITDA, each the most
directly comparable GAAP financial measures,
expected for 2024, because we are unable to provide such a reconciliation without unreasonable effort due
to the unavailability of reliable
estimates for certain components of consolidated net income and the respective reconciliations, and the inherent difficulty of
predicting
what the changes in these components will be throughout the fiscal year. As these items may vary greatly between periods, we are unable
to
address the probable significance of the unavailable information, which could significantly affect our future financial results.
 
Use of Projections
 
This press release contains projections, including
expected net sales, Adjusted EBITDA, net leverage ratio and cost synergies. Our independent auditors
have not audited, reviewed, compiled,
or performed any procedures with respect to the projections for the purpose of their inclusion in this press release,
and accordingly,
have not expressed an opinion or provided any other form of assurance with respect thereto for the purpose of this press release. These
projections are for illustrative purposes only and should not be relied upon as being indicative of future results. The assumptions and
estimates underlying
the projected information are inherently uncertain and are subject to a wide variety of significant business, economic
 and competitive risks and
uncertainties that could cause actual results to differ materially from those contained in the projected information.
Even if our assumptions and estimates
are correct, projections are inherently uncertain due to a number of factors outside our control.
Accordingly, there can be no assurance that the projected
results are indicative of our future performance post-acquisition or that actual
 results will not differ materially from those presented in the projected
information. Inclusion of the projected information in this press
release should not be regarded as a representation by any person that the results contained
in the projected information will be achieved.
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